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UNITED STATES COURT OF APPEALS, 


FOR THE SECOND CIRCUIT. 


AEROTRADE, INC., and AEROTRADE INTERNATIONAL, INC.) 


Plain}ify, 


REPUBLIC OF HAITI, 


HARTFORD ACCID NDEMNITY COMPANY, 
Appellant. 


ON APPEAL FROM THE UNITED STATES DIstRIctT COURT FOR 
THE SOUTHERN DISTRICT OF NEW YORK. 


DOCKET ENTRIES. 


Proceedings 


Filed Compiaint Issued Summons. 


Filed attachment bond in the sum of. $45,000. - 
Hartford Accident & Indemnity Co. 


Filed affdvt. of James 0. Byers in support of 
Order of Attachment 


Filed pitffs' memorandum of law in support of 
appl. for order of attachment. 
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DOCKET ENTRIES 


Proceedings 


Filed Order of Order of Attachment fixing under- 
taking of plaintiff in the sum of $40,000. 
condition as indicated; ordered that the Sheriff 
ef the City of New York or Sheriff of any County 
of the State of New York, or the U.S. Marshal, 
SDNY levy within his jurisdiction up to an 
amount as will satisfy any judgment which may be 
obtained, together with porbable int., etc. -- 
Weinfeld, J. (m/n) 


riled certificate of mailing by the Clerk of 
the Court that the summons and complaint was 
mailed by registered mail, return receipt re- 
quested, #305918 to: 

Republic of Haiti 

National Palace 

Port of Prince, Haiti 


Filed Order of attachment. Ordered that pitts. 


undertaking is fixed in the sum of $40,000; 
Ordered that the Marshal, USDC SDNY levy within 
his jurisdiction upon such property at any time 
before final judgment described in Seh. "A" in 
which deft. has an interest and upon debts owing 
to the deft. as will satisfy pltf's. demand in 
the complaint, together with probable interest. 
costs, etc. m/n Weinfeld, J. 


Filed Marshals return served on First National 
City Bank; Canadian Imperial Bank of Commerce; 
by Jan Atias dtd 8/23/73 


Filed Affidavit and Memorandum of First National 
City Bank in Opposition to Pltffs. Motions for 
discovery and contempt. 


Filed pltf's motion for an order directing First 
Natl. City Bark to produce books, documents, 

etc. ret. Oct. 2, 1973 and afftde. 

Filed affdt. of Luckner Cambronne (for deft.) 


Filed memorandum of law in support of motion for 
discovery and contempt by pltf. 


Nov 


i3 
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DOCKET ENTRIES 


Proceedings 


Filed memo end. on pltf's. motion dated Sept. 
19, 1973--Motion denied with prej. So ordered. 
Weinfeld, J. m/n 


Filed for Deft. First National City Bank Affi- 
davit and Memorandum of First National Bank in 
opposition to Pltffs' Motions for discovery & 

contempt. 


Filed Order of Attachment against the property 
Of the deft. Weinfeld, J. 


Piled for PItff. Affidavit in SUPpOrt of PItfeEs' 
der of Attachment. 


application for Ord 


Filed Memorandum on Behalf of Deft. Republic of 
Haiti in Support of Motion to dismiss. 


Filed Notice of Motion returnable Nov. 20, 1973 
to dismiss the Pltff. Complaint. 


Filed stip. and order adj. deft's motion to 
dismiss to Dec-11-73: parties to serve briefs by 
11-19-73; hearing before State Department will 
be on 11-26-73 -- Weinfeld, J. 


Filed stip. and order that pltff's motions for 
discovery and contempt against FIRST NATIONAL 
CITY BANK are withdrawn. First National City 
Bank hereby agrees to turn over to the US Marshal 
funds pursuant to the order of attachment dated 
Oct-S~73.™ Weinfeld, J. 


Filed Stipulation that deft's motion to dismiss 
notice for argument will be heard on 11/27/73 - 
Weinfeld, J. 


Filed memorandum on behalf of defendant Republic 
of Haiti in opposition to pltff's motion con- 
cerning service of process. 


Filed Transcript of record of proceedings dtd. 
10/5/73 


Filed for Republic of Haiti - Supplemental Affi- 
davit of Andreas F. Lowenfeld/ 
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DOCKET ENTRIES 


Proceedings 


Filed affdt. and pltfs. OSC. ORDERED that deft. 
show cause on Dec. in Rm.2704 at 2:15pm why an 
order should not be made herein directing the 
U.S. Marshal to place monies subject to an order 
of attachment of this court dated Oct. 5, 1973, 
etc. ORDERED that personal service of a copy of 
this order and other papers upon defts. counsel 
and the U.S. Marshal on or before Dec. 3, 1973 
at 3:30pm. Weinfeld, Jd. 


Filed affdt. of Joseph P. Marro (atty. for 

US Marshal) in opposition pltfs. motion for an 
order directing the US Marshal to place the 
monies subject to an order of attachment of this 
Court, in an int. bearing account. 


Filed memo end. on pltfs. OSC dated Dec. 4, 1973-- 
Motion consented stip. and order signed this 
date. Weinfeld, J. m/n 


Filed stip. and order that the said monies will 
remain subject to the Court's order of attach- 
ment dated Oct. 5, 1973 and that said monies 
will be placed in an interest bearing bank 
account bearing interest at the prevailing 
commercial rate at the First National City Bank 
with First National City Bank as escrow agent 
and that upon release of said monies by the U. S. 
Marshal, the US Marshal should be discharged and 
released from responsibility for the said monies 
So ordered, Weinfield, J. m/n 


Filed supplemental memorandum of deft. Republic 
of Haiti. 


Filed defts. supplemental affdt. of Andreas 
Lowenfeld in support of motion to dimiss complaint. 


Filed pltfs. memorandum of law in opposition to 
defts. motion to dismiss the complaint. 


Filed pltfs. opposing affdt. of Howard Breindel. 
Filed pltfs. reply affdt. of Howard Breinde}. 


Filed pltfs. reply memorandum of law. 
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DOCKET ENTRIES 
Proceedings 


Supplemental memorandum of law. 
memorandum of law. 


affdt. and notice of motion for an 
recting adequate service of process has 
ected upon deft., etc. as ret. on: 


An 


OPINION# 407.°--***The complaint is dis- 
and the order »f attachment vacated. 


ue i vi n 
Filed pltfs. notice of appeal to the USCA from 
the order entered action won May 24, 1974. 
‘copies mailed) 


Filed memo end. on unsigned OSC with a stay-- 


Motion disposed ~f as indicated upon stenographic 
Submit order agreed to as to Weinfeld, 


ed ORDER--Ordered that the order of attach- 

t is vacted and the marshal forthwith return 
all property attached to the lst Natl. City Bank 
Of NY, 399 Park Ave, NYC to the acct. of Banque 
Nationale Reput’ique d'Haiti. Weinfeld, J. m/n 


7 
te 
men 


true copy of order of attachment filed 
20, 1973 with Marshals return. 


stipulation of withdrawal of appeal by 
from the order May 24, 1974 without prej. 


Transcript of record of proceedings, dated 


Filed notice of entry of order vacating attach- 
ment filed 6~5-74 with Marshals ~eturn----order 
complied with on 6-6-74 and paid to First National 
City Bank of NY., 399 Park Ave. NYC. $867,000.00 
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DOCKET ENTRIES 


Proceedings 


Filed defts. affdt. and notice of motion for an 
order to enter judgment against the Hertfored 
Accident and Indemnity Co. for the a1 of 
$35,000 plus interest on acct. of bord #4191234 
given as security for legal costs and damages 
of deft. in connection with attachment of deft.s. 
property, etc. ret. 0}: Jan. 7, i975 at 2:15pm. 


Dec. 13 Filed defts. memorandum of law in suppert of 
motion to collect on bond. 


Dec. 26 Filed stip. and order that deft's mocion filed on 
12-13-74 is adj. to 1-21-75 -- Weinfeld, J. 


1975 


Jan. 17 Filed stip. and order that deft's motion is adj. 
to 1-28-75 -- Weinfeld, J. 


Feb. 4 Filed notice of appearance for Harford accident 
and Indemnity Company 


Feb. 5 Filed stip. and order that deft's. motion adj. 
to 2-4-75 Weinfeld, J. 


Feb. 6 Filed stipulation of Hartford Accident and 
Indemnity Company in opposition to motion to 
collect on bond. 


Feb. € Filed pltfs' memorandum of law in opposition to 
defendant Haiti's motion for judgment on the 
surety bond. 


Filed pltfs' affdvt. of service re memorandum of 
law in cpposition to defendant Haiti's motic.. 
for judgment on the surety bond. 


Filed memo endorsed on deft's metion filed 12-13-75 
-- Case respectfully referred to Schreiber for 
hearing of testimony to determine damages. 

So ordered. -- Weinfeld, J. m.n 


Pre-trial conference held by Mag. Schreiber 


- 
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DOCKET ENTRIES 


Proceedings 


Filed proposed oss-claim and notice of motion 
by atty's for Hartford Accident & Indemnity Co. 
i and serve cross-claim against 
Aerotrade International, Inc. 


endorsed on above motion motion is 
“= Weinfeld, J. m/n 


f motion for leave 


ccident & Indemnity 
ion of the Republic 


memorandum of law in opposition to the 
Hartford Accident and Indemnity Co. 
to assert cross-claim. 


Filed pplemental memorandum in support of 
moticn £ leave to assert cross-claim 


Filed 
memo. 
to as 


=| 
H Mme 


law in Reply to supplemental 
support of motion for leave 


n 
moO 


Filed memorgé uum Hartford Accident and Indem- 
i to motion to collect on 


conference held Mag. Schreiber. 
conference held by Mag. Schreiber. 


conference. held Mag. Schreiber. 


Filed post hearing reply memorandum of Aerotrade, 
Inc. and Aerotrade International. 


Filed respondent's proposed findings of fact and 
coriclusions of law. 
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DOCKET ENTRIES 


Proceedings 


Filed Duplicate Original of Magistrate Schriebers 
recommendations. 


Filed OPINION # 44775--Haiti (deft.) is entitled 
to recover in addition to the counsel fees, 

the interest it paid to Banque but only on the 
sum of $867,000 and for the period from the date 
of the levy upon Banque's funds that is Oct. 5, 
1973 to June 10, 1974 when the marshal returned 
the $867,000 to citibank. Judgment may be 
entered accordingly. Weinfeld, J. m/n 


Filed Judgment #76,792..ordered that deft. 
Republic of Haiti recover of Hartford Indemnity 
Co. the sum of $35,000 representing the full 
amount of the bond given by the respondent, 

plus interest for a total amount of $39,625.73 - 
Weinfeld, J. Judgment entered - Clerk. m/n 


Filed by Hartford Accident and Indemnity Co. 
notice of appeal to the USCA for the 2nd Circuit 
from Judgment ent. 8-27-76 m/copies. 
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; VERIFIED COMPLAINT. 


| 
i! UWEITED STATES DISTRICT COURT 
{ SOUTHERN DISTRICT OF NEW YORK 


| 


{ 
| AEROTRADE, INC. AND AEROTRADE INTER- 


NATIONAL, INC., 

if Plaintiffs, 
? 
I ~against- VERIFIED COMPLAINT 


i 
{ 


74 Civ. 


|} REPUBLIC OF HAITI, 


Defendant. 


Plaintiffs, AEROTRADE, INC. and AEROTRADE INTER- 
NATIONAL, INC., by their attorneys REGAN GOLDFARB POWELL & QUINN, 


for their Complajnt herein allege as follows: 


1. Plaintiff AEROTRADE, INC. ("AEROTRADE"' is a 
corporation crganized and existing under the laws of the State of 
Florida with offices in Miami Springs, Florida; plaintiff AEROTRADE 
INTERNATIONAL, INC. ("INTERNATTONAL") is a corporation organized 
and existing under the laws of the State of Florida with offices 
in Miami Springs, Florida; defendant REPUBLIC OF HAITI ("HAITI"), 
being a foreign state, is a non-domiciliary of the State of New 


York and of the Southern District ot New York. 


2, Jurisdiction of this action is founded on Sec- 
tion 1332(a) (2) of Title 28, U.S.C. as the matter in controversy 
herein exceeds $10,000 and is between the plaintiff corporations, 


citizens of the State of Florida and a foreign state, HAITI. 


10a 
VERIFIED COMPLAINT 
3. Venue is founded on Section 1391(d) of Title 


28, U.8.C. 


4. Defendant HAITI is sued herein in its proprie- 


tary capacity. In that capacity through its ministries, ministers, 
consuls and ambassadors, and through plaintiffs AEROTRADE and 
INTERNATIONAL as its purchasing agents, it has done and continues 


to do business in the State of New York and the Southern District. 


5. AEROTRADE and INTERNATIONAL, as purchasing 


agents for HAITI, have 


A. Delivered equipment, performed services and 
incurred expenses for which reimbursement was agreed to be paid 
under account with HAITI represented by invoices numbered and dated 
as per Exhibit A attached hereto in an amount totalling 


$77,847.31, no part of which has been paid; 


B. Deliverei equipment and performed services 


and incurred expenses for which reimbursement was agreed to be 


paid under account with the HAITIAN POLICE FORCE, an arm of HAITI 


represented by invoices numbered and dated as per Exhibit B 
attached hereto, of which the unpaid balance totals $11,723.04, 


no part of which has ‘been paid; 


C. Incurred expenses for the charter flight 
of munitions and armaments from Jordan to HAITI and insurance, 


for which reimbursement was agreed to be paid, in the total amount 


* Exhibits not reproduced. 


SOMPLAINT 
of $62,845.64, no part of which has been paid, invoice attached 


hereto as Exhibit C. 


D. Contracted with HAITI to purchase patrol 
boats and helicopters as more fully set forth in the contract 
annexed hereto as Exhibit D for a total price of $3,972,610.00 
of which $2,248,610 remains unpaid, together with expenses in- 

lating to travel expenses, storage charges, interest, 


and delinquent charges in an as yet undetermined sum. 


E. Repaired and re-equipped C-47 aircraft which 
services and equipment were agreed to be paid for as per invoice 
attached hereto as Exhibit E for a total amount outstanding of 
$64,455.00 no part of which has been paid, expenses incurred re- 
lating to travel expenses, storage charges, interest, insurance 


and delinquent charges in an as yet undetermined sum. 


F. Agr-ed to deliver $647,939.00 of ammunition 


and armaments as per invoice attached hereto as Exhibit F of which 


$307,939 remains unpaid. 


i 
| 
H 
i 


G. Incurred expenses as agreed for the purchase 
of T 33 Jet Aircraft Trainer for F 86 program totalling 


$72,456.90. 


6. Plaintiffs have demanded paynent of the above 


7 Oy failing to make payment as agreed, defendant 


HAITI has breached the aforementioned agreements performed and to 


| 
| 
| 
| 


| 


VERIFIED COMPLAINT 


i 


be performed to plaintiffs' damage in the aygregate amount of 


$2,845,876.89. 


WHEREFORE, plaintiff AEROTRADE, INC. and plaintiff 
" AEROTRADE INTERNATIONAL, INC. demand judgment against defendant 
REPUBLIC OF HAITI (a) in the amount of $2,845,876.89 with interest 


and costs, and (b) granting such other legal and equitable relief 


as the Court may deem just and proper. 


REGAN GOLDFARB POWELL & QUINN 


A MEMBER OF THE FIRM 
ATTORNEYS FOR PLAINTIFFS 
445 Park Avenue 
New York, New York 10022 
Tel. No. 421-8800 


(Verified by Howard Breindel, August 16, 1 


F ATTACHMENT, 


UNITED STATES DISTRICT COURT 
UTHERN DISTRICT OF NEW YORK 


INC. and AEROTRADE ORDER OF ATTACHMENT 
NATIONAL, INC. ’ 
73 Civ, S500 
Plaintiffs, 


~against- 
pUBLIC OF HAITI, 


, Defendant. 


* ste Set: nha 
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Barplication having paee made by the plaintifsss 


TERRE ERI DULY Deas pepemn ge, Pees a 2 i 
‘forvan: order of Attachnent against the Proy 
eee hae Ray CER a, 


ae ; 
“ Fis oe ar ‘ 


an igh 
a 


in. ‘the above-entitlea action, 
te. a 
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f°? ° are 
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NOW, upen readi Big "and filing ‘the Summons and Vers tied « ae 
ives l" re = * ek “eh se : oe * “WR eg ~ ie + ag F* RR RA 
Complaint herei n, duly sworn to the 16th day of August, 1973, oat 


' 
} een A rear ~ 


and the affidavit of JAMES 0. BYERS, dated August: RI Ve 14972. 4 


oy pp 


Aim’ ** 


| wherein it appears that a claim for a money judgment exists. 
in favor of. the said plaintiffs and against the defendant for th 


~~ 


Sum stated in the Complaint, namely, 


AND it being further shown by said Verified Complaint : 
anc the supporting affidavit that the said plaintiffs are 
; entitled to an Order of Attachment against ? property of said 
defendant on the ground that id defendent is not a resident 
that th idertaking required by 


having been submitted herewith 
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ORDER OF ATTACHMENT, DATED AUGUST 21, 197 


a 


NOW, on motion of REGAN GOLDFARB POWEL 


| attorneys for the plaintiffs, it is 


ORDERE RED, that the said pl 
} and the same hereby is fixed in the sum of 
' which emount the sum of $ 35 Ob) thereof is conditione2 


that the said plaintiffs will pay to the defendant all 


a 


, costs and damages which may be sustained by reason of 


ttachment if the said defendant recovers judgment or 


ahs aes 
| finally decided that the plaintiffs were not ent itled 


attachment of the said defendant ' 's property “and: the fs aie 
“POS wher. = Ae RE Se ap i— RS 
thereof conditioned that the said plaints fe villipaygeo ee 
way Be te po Oe ey eR eee 5 ay ai - ; ‘ 
of ficer-serving this Order of Attachenent allgof -h: 


fees,. and itvissfurther;, 


*, 4 yee ngs i) 


ORDERED,, that the Shacits of tha city of. New: YORK ore 
TIS 2 cE PRR TE  s RRR 
the Sherifs of any aartaty of the State of New. York’, “or: United * 
“ Hei. oolittiey See 3 ee 
States Marshal, “levy within his jurisdictions 3¢. any: time a8 
i Ree. : BO setae: Mia a: > OASIS 


NG ntttar YS ABE 

has an interest and upon such debts owing to oe ae 
«Ale Bek +05 ht: a Seam 
demand in the Complaint, together 3 


a 
'with probable interest, costs and the said off icer' Ss fees and ag 


«, Waly 


rT and the. he proceed hereon in the manner required by & 


: ' law ‘ 


— 


| bated: New York, New York 
August Ql = 3 B37 


a ra © 


SO ORDERED; 


GNITZD STATES DISZVIC?T cera 
SCUTHSIN DISTAICT 57 wey voRy 
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AERO TRADS, INC., and 
AVRO TRADE LYTZINATIONAL, INC., 


Plaintiffs 
- against -« 
REPUBLIC OF ZAITI, 


Defendant. 


oe 80 4 6) 00 @F 09 06 oe 88 8 08 


Wal RZAS, Che above named Plaintiffs,AE3O Tlalcz, INC., and AZRO TRADE 
INTERNATIONAL, DIC., having applied to cna of the Judges ef this court for 
@o crder of itt chmeat cgainst tha propercy of tha apove named Defencaant, 
REPUBLIC OF SAITI, under Rule 64 of the Federal Rules of Civil Procsedurs; 


BOW, TESRZTORZ, the EARTFCRD ACCIDENT ANP itl MMITY CCMP. » of 
Hartiord, Connecticut, a Comecticut corporation, having an office and 
piace of busicess at 123 Willisa Street, New York, Hew York 10032, does 
hareby uodertaxe end becoze oOouad in the penal emounr of FPO2ZTY TACUSAND 
ANP 00/200 (540,000.09) DOLLASS, of which amount che sua of TLIRTY FIVE 
TEOUSAND al CO/1CO ($35,059.00) DOLLARS, as fixed by the Court, thereof 
£3 conditioned that the Plaintiffs, azso TRADE, SuCye, 2a ALLO TRADE 
INTZRNATIONAL, “LiC., shall vay to the Detendanr, REPUBLIC oO? PATTI, alt 
legal coa™a ond c2naces which may be sustsined by reason of the attackmenr 
LE the Defsndent, HEPUSLIC C? HAITI, recovers judgment or it is finally 
Gecicad that thea Plaistiffs, Aca TEADE, INC., asd ACGO TRADS INTESRATIONAL, 
INC. , were not cntitled to an attachwant of the Defendant's, ROPUBLIC OF 
PAITI, provcrty and the balance thereof or FIVE TEOUSAND AND 00/100 
($5,000.C0) COLLARS, 4s conditioned that the Plainriffs, AZAO TRADE, INC., 
Sud AER) TRADES INTERNATIONAL, Lic, shall pay co the Marshall all of his 
Sllewable f2es and expenses. 


Dated at New ! ck, New York this 23rd day of August, 1973. 


HARTFORD ACCIDENT AND INDEMNITY CUMPANY 


SY: Grace C. Barrett 
Grace C. barrett, Attorvey-ia-vact 


ECND NO.4191234 


l6a 


BOND 


Hartford Accident and Indemnity Company © 


Hartford, Connecticut 
Financial Statement, December 31, 1972 


ASSETS LIABILITIES 


S. Government Bonds . .. $16,614,257.87 Reserve for Clai:ns 
ds of other Governments... 0 and Claims Expense. . . . $578 ,651,790 
te, County, Municipal and Reserve for Uncarned Premiums . 356,176,593. 4: 
Miscellancous Eonds . .. 681,650, 140.39 Reserve for Taxes . . . - - 21,199,740.0 
ee 2 §94,514,211.78 Miscellaneous Liabilities . . . 16,629,388.94 


$1,292,778, 610.04 Total Liabilities . . ... $972,657 ,513. 


Voluntary Reserve $149,000,000.00 

Capital Paid In . 40, 000,000.00 

al Estate . oe $10, 594,601.03 Sure 2. . 167 878,309.33 

h in Offices and Banks. . 411,500.43 se 
mts’ Balances nel 90 0 Days) 9 Surplus as regards Policyholders . $356, 878,309.33 
mdry Assets .. 25,751,.111.16 tee 


a Total Liabilities, — Stock 
© tal Admitted Assets... 535,822. and Surplus. . . . §$1,329,535,822.66 


a ATE OF CONNECTICUT, 


nat ss 
MEDUNTY OF HARTFORD, | 


a 6H. P. Schoen, President of the Hartford Accident and Indemnity Company, being duly sworn, does hereby certify 
at the foregoing is a correct statement of the assets and liabilities of the said Company as of December 31, 1972, and in 
Mtness whereol said President has hereunto signed and caused the corporate seal to be affixed hereto. 


Ackaowledged and sworn to before me ae 
this 13th day of February, 1973 SSN Ls, , 


is Notary Public ae 
. My commission expires March 31, i973 
Ninenmesinsictsnnenn 


m C319H A&I Printed in U.S.A. Senior Vice President and Com pirolier 


_ -Harttord Accident and Indemni¢- Company » 


C HARTFORD. CONNECTICUT 


POWER OF ATTORNEY 
Know all men by these Presents, That the HARTFORD ACCIDENT AND INDEMNITY 


moat 
COMPANY, a corporation duis organized uncer tne iaws of the State of Connerticuc. and having its princingi once 
; c toes hereby make. constitute and appo:nt 


~ > 


Aero ise Ne ees 
: (ECCI LRENSSA M. 


its true and lawful Attornev(s)-in-fact, with fai. oc and autnorty to each of said Attornev(s)-in-fact, in their separate 
Capacity if more than ore is named above, to <izn, execut acknowiecge anv and all bonds and undertakines and 
otier writings obligatory in the nature there: enalt of the company tn its business of guaranteeing the Reeltty af 
persons holding places of public or private trust: 2 anteer ertormance Ol contracts oiner than insurance policies; 
guaranteeing the performarce ot insurance contracts ret. bonds are accepted by states and municipalities. and 
executing or guaranteeing bonds and ur akings required or nermitted in all actions or proceedings or by law allowed. 


and toybind th 2 ACCIDENT AND INDEMNITY COMPANY thereby as fully and to the same extent 
as if such bonds and un akings and other writings ob) rv in the nature thereof were signed by an Executive Officer 
TAND INDEMNITY COMPANY and sealed and attesced by one other of such officers, 
i : i in pursuance hereof. 
This power of attorney is granted under and bv authority of the following By-Law adopted by the Stockholders 
of the HARTFORD ACCIDENT AND INDEMNI at a meeting duly called and held on the 10th day 
of February, 1943. 


SECTION 8. The President or any Vice-President, acting with anv Secretary or Assistant Sec etary, shall have power and authority to 
appoint, for purposes only of executing and attesting bonds and undertakings and other writings oDlizatory in the nature thereof, one or more 
Resident Vice-Presidents, Resident Assistant Secretaries and Attornevs-in-fact and at anv time to remove any such Resident Vice-President, 
Resident Assistant Secretary, or Attornev-in-iact, and revoke the nower and authority given to him. 

SECTION 11. Attorneysin-fact shall have power and auty Sect to the terms and limitations of the power of attorney issued to 
thern, to execute and deliver on behal! of the Company and to a he seal of the Company thereto anv and all bonds and undertakings, 
and other writings obligatory in tne nature thereot, and any such instrument executed bv any such Attorney-in-fact shall be as binding upon tie 
Company as if signed by an Executive Officer and sealed and attested by one other of such Oricers. 


This power of attorney is signed and sealed by facsimile under and by the authority of the followine Resolution 
adopted by the Directors of the HARTFORD ACCIDENT AND INDEMNITY COMPANY ata meeti:;, duly called 
and held on the 13th day of March, 1956. : : 

RESOLVED, that, whereas the President or any Vice-President, acting with anv Secretary or Assistant Secretary, has the power and authority 


to appoint by a power of attorney, for purposes onlv of executing and a-tesung bonas and uncertakings and other wntings oblizat i 
; hgh te ae : : : as AG 3 ; srwntis ory in the nature 
/ one or more Resident Vice-Presidents, Assistant Secretaries and Attorneys-in-fact: vad 


Now therefore the signatures of such officers and the seal of the Company may be afixed to anv such power of attornev o- toanv certificate 
relating thereto by facsimile. and any such power of attorney or certificate bearing such mile sicnatures or facsimile sea! shall be valid and 
binding upon the Company and any such power so executed and certified by facsimile sienatures and facsimile seal shali be valid and binding unon 
the Company in rhe future with reepect to any bond or undertaking to which ‘1 is attached : Te 


In Witness Whereof. the HARTFORD ACCIDENT AND INDEMNITY COMPANY has caused these presents 
to be signed bv irs Vice-President, and its corporate sea! to be hereto amxed, duly attested by its Secretary, this 17th day 
of January, 1968. . ‘ ; 

Attest: HARTFORD ACCIDENT AND INDEMNITY COMPANY 


Bert Aion ey 


Secretary 
STATE OF CONNECTICUT, ) 
? 


COUNTY OF HARTFORD, j 
On this 17th dav of January. A. TD). 1968, before me personally came John F. Beardslev. to me known. who being by 
me duly sworn, did depose and sav: that he resides in the County of Harttord, Srate of Connecticut: that he is the Vice- 
President of the HARTFORD ACCIDENT AND INDEMNITY COMPANY, the corseration described in and which 
executed the above instrument; chat le Knows the seal of the said corporation: that tre seal avaxed te the <aid jnsrcunss 
is such cnro0— t= “ea! - WOS 60 alo yed Oy Secu al tie WH PCClOrs OF slic Corporation and tidt he sivaed hi: 
Name thereto Lysine orcer. - 
iy ie : oO of a 4 oY ff) .? 
ae ; ; a , Le 
STATE OF CONNECTICUT, omy AVG Tr Eten 
le : =: Netlary Pubisc 
COUNTY OF HARTFORD. CERTIFICATE Fy UNO shaved sie eG ar 
I, the uncersigned, Assistant Secretary of the HARTFORD ACCIDENT AND INDENINITY CONMIPANY. a 
Connecticut Corporation, DO HEREBY CERTIFY th te 4 ATTORNEY eae 
in fall force and les not been revosed: and turr more, thar Article EN ms o ane po a 


pans, and the Resolution of the Haurd 


Ss. 


ot Directors, set forth in 


igned and sea the Citys of Hartford. 
Signed ealed at che City of f ° August, 


or a 


Faery $25807-7 Prisiet al SAN & 7? : z 2: Assstant Secretary 


ae 
¢ 


STATE CF New YCRK 


ie \ 


Courty of Niv YORK: 


~~" a es BS 
¥ , ? 4 . 4 o 
ss. a 
a 
a, - 


On August 23, 1973 ,» vefore me personally es 
Grace C,. Earrett , to =e known, wis, taing 
bs | me Guly «-crn, did denecse and say that te resides in 
5 : 


17. Bercenvood Avenus 


‘4 - ~¢ or 
Worth sc2e7n how 


* ve 
oe 4 


® i ir 
ow 
3% 
1 
yb 
fn « 
ub 
woo 
o 
tf 
‘wow 
«ct 
- 
(* 
te 
ct 


Maa] b ‘e 
al 
oO 


certificate <ns 
de accepted sas 
texings, and othar ob 
by the insurance Lav 
laws smendatory thar 
that such certificate 


ev w@ 


[ 7) 
Lg 


; suas Se te tae attorrsay- 


@ 
(fn wo 
“¥ 


( 
c 
fe) 
f 
th 
oO 


¢ 
D Ae AND BSS? Cool bia 
qualities to becs=s and 
ron all bonds, undere 
Suarantees, as provided 
cf New yors and all 


' * a me 
Sippiesectsary thereto; and 
ro 


4 
" 
i 

ie 
fi 


ree te ee O 


- 
o f 
he 
o 


Mary TL. alonex ion 
a hiatal 
notary rwoalc, 


ee 


MARSHAL'S RETURN OF SERVICE OF ORDER OF ATTACHMENT. 


ty pres 
' rT ATCT re mpeg anh me ta 
U.S. MARSHALS SERVICE RY THE US MARSH r re ot ss 
wnmdivee tvpeorpet leit rite ' is ~ 


INSTRUCTION AND PROCESS RECORD - 


yet deta th) any 


“Reto E SUC. oh 0 ih o cn q30W 3587 a. 


—RERRICE WACT OGG gener Po wT 
cp SL NATIONAL Cin BARK : 
| ana PARK BNEWOE, Mane 1 hese 


SEND NOTICE OF SeRvK a AWE ANI) & ae Ad . er 
7 


ee oie ae od a eee 


REGAN Lone nee Pourcts. ¢ Qu wets Mone 


Ws PARK woe SHOl¥ IN THT CP ACP BELOW AND TO THE LEFT : 
a ANY SORCIAL INGTRUCTIO NS OR OTHeY 
NY re \ TIE TATION | EUYINE™MT TO SEUVING THE 


, we tT OLSCREM ALOVE 


r SPECIAL INSTRUCTIONS 
ats 
~ 
we 
TTORNEY OR OTHER ORG ATOR OS™” en : EN ] bare nei TI RIRTARN 
! ( 6-$-B 
. “eage e aN SaO EE eet 10S 
SPACE BELOW FOR USE OF US MARSHAL OF ONLY Y - OO NUT WARE OW Tia: ctl¥e 
Show ain ant of deposit w arp wable te at eC ett b ae SC ATIOOM OF nrg 1 OF & “7 our “ 
: ceede) ant sign USM 285 for first writ { > i ee { et 
F i onty i reore spot rye writ submitted v ; \> Y. TO Eh 
T acknowledge receipt for te total iu ler of SIGNATURE OF WUT SOREL} JOM ? ov ra REY SUnstemamsullypesterea a nN 
j ists tndicasedt sind fon the deposit uf appds I if f yaa" 4 Lif me ee 
* | cable) show: t A, c PPA Y & yrs Ae Ay Ur 7) 
| anaeee | aneneeeneeimememenrmnanteneaennnen ers ements temeemamreamenns ft ema = ae eR A om meee nee es 
ZA { f hereby certify and return that | have pers Ny server! have a en é ave cy shir 
oy ‘ REMARKS,” the wrt decribed on the individual, company, porperati a, ete wf adders <4 1 above or on th hvidsca} 
, or ‘ company, corporation, ctc., at the address inserted below | « 
j at ee te a eg cri ne nner - ae - ~ oe oe 
Dhereby certify and return the?, after diligent investigation, Lam unable to locate the individual, com corporat? ec 
i named above within this Judicial District 
i a ea mae no ee 
ye 
L AL Acst Cer ieses. le 
ADORESS (Complete A wf tiforent pom shown abou 
| SaTEiS) OF ENDEAVOR (Um Remarts Pucon Ton te Sipvce [img | sanhay Ce 
—=——-— iy A ed _ ceoeats/, A Be che, "inn tae Onatines 
oy" i further certi ify hat rt on receivec ertificate toge ther 
= with ae cheek in the enount? First Sffiona City Bank 
? 1 ; Y aga 
Which sum I am holding pending the 
- , Ral * ~*~ 
Th on E. Ferrandina, U. 5. Marshal, SDNY ..: 
? 
vif an Cy ON, Admi Clerk 
y i 
ray 
: A 
Aas). ALTERNET 5: RP Caanetpnae ears 
aerial Te ae TLE OALIe 1504 mie i wae 
USM.2us (€¢ 7.1 7) 1. CLERK OF THE COURT , 44h if 
, 
y 6 . 


ce driceronabieriy 


U.S, MARSHALS SERVICE 
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—_— enn eenlamemeeneinennnnninenteiemmntiiaigedian ee 
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SEO: 
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., hsiolaenticuniaay ~~ na 
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| ANY SPECIAL INSTAUCTIONS OR OTHER 
| INFORMATION PES TINENT TO SERVING THE 
| j war FOES SCRIBED ABOVE. 
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a Oe es (ee 
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MARSHAL'S RETURN UF SERVICE OF ORDEF 


OF ATT 


FIRST NATIONAL CITY BANK 


399 PARK AVE 


November 


Thomas E. Ferrandina 

U.S. Marshal, SDNY 

United States Department of Justice 
U.S. Court House 

Foley Square, New York 10007 


V 


istan 


Aerotrade Inc., 


Aerotrade 
Internationa! 


L PLAINCLsS | 


Dear Sir: 


Enclosed please f 


ind our Cashier's Check num 
3138846, in the 


amount of $867,000.00, payable to you 
order in the above entitled matter. T! check is 
forwarded to you pursuant t 


to an Order Attachment 
served on our Bank on September 21, 1973 


immediately of your fees and 


poundage Order of Attachment. 


i hecead 


! 
Wy, [Kraus 
Ass 


4 f 


” 


heey 


istant Cashier 


ACHMENT 


WRU S- AGE 


1 


* 
* 
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- 
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VHSYVI 
G3A1Z93e 


ATTACHMENT 
w 


, # vi +) 
HEREBY CERTIFY the within 
ra a @ "} 41 ¢ 

Attachment, 15 issued t 


tha nttachroent ‘7 


sii MARSHAL'S RETURN OF SERVICE OF ORDE 
UNITED STATES DEPARTMENT OF 


R OF ATTACHMENT 
merres 
Vuwid 


UNITED STATES “ARSHA’ 
Southern District of New Yor, 
United States Courthonu-o 


New York, N.Y. 1900 


I HERESY CERTIFY the within to be a true cony of the Cricinal 

Warrant of Attachment, as issued tc 

action, and that the attachm 
now in my hands, and 

state, real and personal, 


~* rc y+} 
romissory notes and other 


me in the 


net 
ny 


arising wu 
interest in any partnership, of 
fendants, and of each of 
served upon you, to which 
name or names 
attached within thi 
execution unicss 
and that all 
all 


the 


ss 
then, 
SS 


oa! 
; 


your possession or 


come into your po 


to said warrant 
and owroy 


notes, 


ividerds the 


into my eustss4 
nto my StOdy 


% 


fonal Renkine Group) 


; 4 
Ca f 


,Tome=y (or dobt) which defendant 


' “© & account of acvounts 
Acpuciique D'iaita", 


MAAS Treo 
welded ave o 


INT WAT T+, 
oe Sea ~etuwee # 


Plaintiffs, 


f * . SE LACHMENT 


73 CIV.. 35874). - 355 
REPUBLIC OF HAITI, : yee 


- 5 ASF ¥ 
w 7 ne ae. Defendant. 


An application } et eet, been” made by the ae 
for..an Order Of Attachment against 


e % 


in the above-e ntitled action, 


NOv, upon reading and: filing tne Sumnons; and. V; Verified S 


Complaint herein, duly sworn to ‘the 16th day of August," iors oe 


~< Peer ‘3 * 
by ke a4 > 


the Affidavit of JAMES 0. BYERS, dated August ai, 29737, ‘the. a s 


FFI Gawi+ - TAR “49: : oy. ah 
Affidavit of JAN ATLAS, ESQ., dated September he 1973, 


the Affidavit of LUCKNER CAMS RONNE, see haocanne 14, ‘1973, 
ae ere SETS LA al i ¥ 
Whexein it appeers that a claim for a money saya existeri 


é 


favor of the said plaintiffs 


sum stated in the 
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ORDER OF ATTACHMENT, SEPTEMBER 20, 1973 
AND, it being further shown by said Verified Complaint 
said plaintiffs are en- 
titled to an Order Of Attachment against the property of said de- 
fen@ant on the cround that said defendant is not a resident or 
domiciliary of the State -f New York, and that the undertaking 


required by law having bean submitted herewith, 

ie m3 « “€ te rye os. & : 

NOW, on motion of. REGAN GOLDFARB POWELL & QUIEN, 
Hiden i Femggdt he ent +, ese Me aia Or ce ‘ rites y a. 4 ‘4 


attorneys for the. ‘plaintiffs; 3 pore Bae 
es ota OS ch ted ts 


“ 


ae: ORD RDER=DY the chae. thes said plaintiffs! fuadertaking ‘ previnus: 
‘ ws EERE TES: SA CAS: AER ORE OIE 
ly fixed in the al Doe "$40; 000° of + *hich amount the sum of; $35, ooOs 
im LE Satug KES en ’ eae ie Pray “aha : 
thereof is conditioned. that vase said. plaintifés Saas , to: ‘thi 
* 2 a! iy eet i x 


reason of the actachnent if the said Ryne rahouy Reena, 


“ ARs my: ait A RBERA + Fn apes x59 
om it is finally 4 decided that the plaintiffs were not entitied tore 


sat RES, Warn ‘. ‘ i 

an attachment of the said defend@ant's property, and’ the balance’ 
er vy i ‘ 4” i sé te he - 
iti 5 "ay 
thereof conditioned that the said plaintiffs eer pay to the ie 
e ops he Fe 
ca 


officer serving this Order Of Attachment all of his allowable - ats 


ye i X +h ‘ vey a7] 


fees, be deemed cood and sufficient eau Dis this Order Of. r 


— 


Attachment, and it is hopes utahe 


pe 


ORDIRID, 


the Sheriff of any 


ndant 
rp Lfi mand i z i together with 


probable interest, costs officer's fees and expenses, 


and that he proceed hereon in the manner required by 


« : on 


Dated:. New York,..New,¥or’ 
‘a4. September ~ />,..1S > SO ORDERED: 
. tt f baked Oe 4 ty ; 


-¥ 

> 
br 

cL 
Fol.» Crk: + hur 

‘me i . 

> S) 


1g & 2a 
o 


+S pt 
wees OSB, bo dt 


» 
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des 


OY ATTACHMENT, SEPTEMBER 20, 1973 


* & Las 


SCHEDULE A 


WILLIAM J 


UNITED STATES DISTRICT COURT 
SCUTHERN DISTRICT GP NEW YORK 


— <a emmmmecee ——< -— = = = oe 


ROTRADE, INC. and AEROTRADE 
INTERNATIONAL, INC., 


ACTION NO. 


Defendant. 


Me eee se 


« 


and AEROTRAVE 


FIRST ‘BATIONAL crrr ANE, 


‘Defendant 


eee 


COUNTY OP NEW YORK. 


a ee ee ee =: ery 


WILLIAM J. KRAUS, being duly sworn, says: 


1. I am an Assistant Cashier in the Estates and » 
aes Set eae a, 
Restraining Orders Department of Pirst National City Bank 
apes kG 
("Citibank"). One of my duties is to check accounts which . 


7 4 EES Stes 
may be subject to attachments cx other Legal ‘restraint. 
SPA Oh HeEEE PKS 
2.. On or about August 27, 1373, an order of: 7p 
ee : 


attachment dated August 21, 1973 was served on citibank, ee 


¥- 
, ais 
fy ae 


purporting to attach all property of and debts owing to 


30a 


AFFIDAVIT OF WILLIAM J. KRAUS, SEPTEMBER 28, 


Republic of Haiti in the possession or under the control 
of Citibank. A copy of said order of attachment is 
annexed as Exhibit A. 

3. Upon receipt of such order, a thorough search 
was made, according to normal bank procedure, of all bank 
records for any accounts in the name Republic of Haiti. 

4. No such accounts were found. The United 
States Marshall, and plaintiffs' attorneys, were so notified, 
A copy of Citibank's letter to the Marshall is annexed as 
Exhibit B. 

5. On or about September 21, 1973, a second order 
of attachment, dated September 20, 1973, was served on 
Citibank along with a notice specifying the attachment vile 
any account. or — in the name “BANQUE ‘TIONAL DE 


LA. REPUBLIQUE D! HAITI". A copy of the second order of at—= 


rs Ac a2 
getty: ayant “ aS 


tachment is, annexed as Exhibit c. soe 


; Sheeting Ea le 
gp TE Two accounts + were “found in the name, Bare 
(Sea gee Ae 


Lee Pemba yy ee y - , Yon te 
ee a ‘restraint | was dua placed in ‘accordance p with 


AFFIDAVIT OF WILLIAM J. KRAUS, SEPTEMBER 28, 1973 


7 


aa i a id 
8. Citibank clears approximately on 900, 000 checks 


each day. Except for verification of signatures, thaen EM 
ae JRE ee as 


checks are processed by computer in accordance with accept— 


ed banking practice. 


9. Citibank had, and has presently, no kena 


AFORE Ae! 
as to whether accounts maintained in the name of Banque = 


a att 
5 ae sas ae ane 


Nationale ce la Republique D'Haiti represent, in whole or 


in part, assets cf the Republic of Haiti. 


Coe ails 


WILLIAM, KRAUS 


Sworn to before me 
September 28, 1973. 


S/ sane Donate 
Notary¥ Public, State of New York 
No. 41-0988635 Quahtied in Queens Ce, 


Cert. Filed im New York County 
Commission Expires March 2 30, 197s 
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XHIBIT B, Al TO AFFIDAVIT OF WILLTJ 
SS FIL 


=s, 
ale | 


Toocas =. Ferrandina 
U.S. Varstal SDuZ 
‘U.S. Cormt House 
Foley Saunre 
ew a lew Yor 10007 egg 
B ae ity “pe Se a. “ 
pees Sarah Cc. Sawyer = = Adnini strative, Rostuten} 


ene, 9 
ahnn o 


ee aS , i URE ieee pe ee is ae 
seh eS See ‘ner Sherotrade, Ine.,” *% 
ate Isternational,. Ine.,: cheer bs - 
Bae pipes i + against ee a 

) Republic of Sait wie, Deeatant 


Pursuant to an Greene of Attacknent in the ere, eanisied “th 
troceeding served on our Head Cffice om:Ausust 27, 1573,.we certify 
tnat at the tice of service cf the said Order of Attachment, we vere 


ate 


meolainzg no funds sr hs wills in the tame of Republic af Baitei. ais 
; é rte 


bad me oe 


+ 


ee ee 


= fs carti*tonte is based solely upen ‘the "books =, Teecoms — é 
79 Yar’ Avenue Eranck and cur Central Informat: 


Very truiy yours, 


WILLIAM J. KRAUS. 
the books 


u 
£ 


Cc 
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AFFIDAVIT OF JAMES 0. BYERS, OCTOBER 


UNITED STATES DISTRICT COURT, 


SOUTHERN DISTRICT OF NEW YORK. 


AEROTRADE, INC., and AEROTRADE INTERN 


State of New York, 


County of New York, ss: 


JAMES O. BYERS, being duly sworn, 
says: 


1. I am the President of plaintiffs and I submit 


this Affidavit in support of plaintiff: application for 


an Order of Attachment against the property 
ant. 

2. On August 21, 1973, this Court signed an Order 
of Attachment ( a copy of which is annexed hereto as 


Exhibit "A") against the property of defendant based 


AFFIDAVIT OF JAMES 0. BYER OCTOBER S, L273 


nis , 


upon the Verified Complain nd Sup ting Affidavit of 


States Marshal 


Order of Attachment upon 


FIrRctT 
+ 


IRST NATIO‘I2 City BANK ("CITIBANK") where plain- 


ained a substantial 


counsel was 
ing served 
effect that defendant 
CITIBANK and that CITIBANK was 


funds or property 


by my 
counsel, I vised i nt) -ITIBAN in possession of 


£ 

BANQUE NATIONALE 

AS a result, my di sti plainti counsel avplied 

for a second ier o tte ne coats , directed to 
oregoing account. ubsequently an Order of Attach- 

ment was granted, a copy of which is annexed hereto as 


Heaths et  *C* was then vacated 


\Ae 
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AFFIDAVIT OF JAMES 0. BYERS, OCTOBER 5, 1973 


6. It is well known that BANQUE is a wholly-owned 


arm of the Government of Haiti and that all of the ordi- 
nary banking transactions of the Government Haiti are 
effectuated through and by BANQUE and that 
bank accounts in its own name. I am aware 
as a result of my experience of five years 
the Government of Haiti. 
this period of time all paym 
goods and services sold to HAI 
drawn by HAITI on BANQUE. 

7. Annexed hereto as Exhibi 
envelope of the BANQUE which 
the BANQUE is a wholly owned 
Haiti. 

9. Annexed hereto as Exhibit "E”" is 
check payable to LUCKNER CAMBRONNE drawn 
Mr. CAMBRONNE supplied me with this copy the check and 
advised me that the check was in payment money owed to 
him by HAITI and that in the past all of his salary checks 
from the Government iti were drawn on the BANQUE. 
As can be seen from Exhibit "E" the BANQUE check states 
as follows: 

"BANQUE NATIONALE DE LA REPUBLIQUE D'HAITI 


BANQUE DE L'ETAT HAITIEN AU CAPITAL DE 
VINGT-CINQ MILLIONS DE GOURDES" 


1973 


The second and third lines of the foregoing quote mean 


"Bank Of The State of Haiti With a Capital of 25,000,000 
Gourdes". I ddition CAMBRONNE has advised me that 
based on his experience with the Haitian Government the 
BANQUE is a wholly owne nd that HAITI 
effecuates ali of 
BANQUE. 
9. In view of the vacatur of 2 second Order of 
is of the esse id accordingly if an 
Order of Attachment } ntec is hereby requested 
of Attach- 


cannot move 


riginal Order 
be amended s 
BANQUE account at CITIBANK or a new Order of 
to the BANQUE account 
event, the bond 
posted by plaintiffs in connection with the original 
Order of Attachment should contin: to stand as security 
for the Amended Order of Attachme or the new Order of 
Attachment. 
» BYERS 
Sworn to before me this 
Sth day of October, 1973, 
JACQUELINE L. LUSSIER, 
mo ery Plage State of 
No. 31 98 1031, 


Qualified in New 


Commission expires Mé 
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ORDER OF ATTACHMENT, OCTOBER oF 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


ROT INC. AND AEROTRADE INTER- 
NATIONAL, INC., 


Plaintiffs, 
~against- 


REPUBLIC OF HAITI, 


Defendant. 


An application having been made by the plaintiffs for 
an Orger Of Attachment against the Peoperty of the ‘defendant 


w “s< 


in the above-entitled action, 


NOW, upon reading and filing the Summons and Verified 


Complaint herein, duly sworn to the 16th day of August, 43973, 

the Affidavits of JAMES o. BYERS, dated August 21, 1973, ana 
October 5, 1973 with exhibits annexed hereto, wherein it appears 
that a claim for a money judgment exists in favor of the said 
Plaintiffs and against the defendant for the sum stated in the 
Complaint, namely, $867,000 with interest thereon, -eferred to 

in Paragraphs "4" and "5" of the said Affidavit Of JAMES ©. BYERS, 


Sworn to August 21, 197° 


OF ATTACHMENT, OCTOBEF 


shown by said Verified Complaint 
that the said plaintiff 
gainst the property of said de- 
ant on the ground that sai E¢ 2 is not a resident or 
domiciliary 


law having 


NOW, on motion of REGAN GOLDFARB POWELL & QUINN, attorneys 


ORDERED, that the said plaintiffs' undertaking previously 


7? 


fixed in the sum of $40,000 of which amount the sum of $35,000 


thereof is conditioned that the said plaintiffs wili pay to the. 


defendant all legal costs and damages which may be sustained by 
reason of the attachment if the said defendant recovers judgment 
or it is finally decided that the plainti were not entitled to 
an attachment of the said defendant's property and the balance 
thereof conditioned that the said-piaintiffs will pay to the 
officer serving this Order Of Attachment all of his allowable 
fees, be deemed good and sufficient u i for this Order Of 


Attachment, and it is further, 


40a 


ORDER OF ATTACHMENT, OCTOBER 5, 1973 


’ 


| 
Ew) 
- ORDERED, that the United States Mershal, ox. 2BSGRS-COLD-, 
FARRBPenSsir st OUBR, levy within the jurisdiction, at any time 
before final judgment upon that property described in Schedule "A" 
annexed hereto and upon such other property in which the,defen- 
dant has an interest and upon such debts owing to the defendant 
as will satisfy the plaintiffs‘ demand in the Complaint, together 
with probable interest, costs and the said officer's Seen and ex- 


. 


penses, and that he proceed hereon in the manner required by law. 


Dated: New York, New, York 


October, 1973, °. SO ORDERED: 
: a5 7 


oe 
Po *. 


a a ' 
A TRUE COPY coe 
RAYMOND F. BURGESRDT.. Cler’ (s 


‘ 


nA aS a 
a ne 
RE ‘Deputy Clerk 


~ 


OCTOBER 5, 1973 


SCHEDULE A 


Any and all bank accounts or other 


property which exist in the name of 


BANQUE NATIONALE DE LA REPUBLIQUE 


D* HAITI. 
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ORDER OF ATTACHMENT, OCTOBER 


{ aere SD Ancein : rrcrrer 
UNITED STATES DEPARTHEIT OF JUSTICE 


ITTOT Ce Toe wae 
UNITED Jeni cw «i 


South oe Th at eet H+ 


Le = Veuve ¥ 
United States 
Tepes he kes 

New York, y 


i 


Pra TT 


CER the within to be a true copy 
s issued to me in 


+ 
t 
‘ *h o 4 
39 lich the wit 


he 
rat by it I am commanded to 

» including money and banc: 
her instruments for the pa:rrent 

g upon co tract as well as 2n:’ 
5 of the defendant, in/ 

femfants, and of each of them, as stated in said 
sezved upon you, to which copy you are hereby re 
nam or names of the defendant or defendants wi 
attached within this district (except artic] 
execution unless by law specifically made sv! 
and that all such property, debts, credits, 
all rights and shares of stock, with all interest and vorofits 
tiereon, and all dividends thereon, or ther m, of the said 
defendant and of said defendants, and of each of them now i 
yeur possessicn or under your contro} are, and those which may 
come into your possession or wnder your control, 
to said warrant of attachment, and are hereby : 
and you are hereby required to deliver all such moneys, banx-- 
notes, bonds, promissory notes and other instruments for the 
payment of money, shares of stock, interest, profits and 
dividends thereon, and all property capable of manual ¢ 
into my custody without delay. And I herebdy 
of you that furthermore pay to me all sums due fron ; 
said defendant or to said defendants and each of them. 
hereby require you to furnish me with a statement as requ 
4n that behalf by the Civil Practice Law and tules (CPLR) 
any rights, shares, debts or other property of said defendant 
and of said defendants, and of each of them, whether capable or 
fncapable of manuel delivery, and in DEFAULT *ereof you will be 
Hable to the EXAMDIATION and ATTACHMENT in such crse proviced 
by law. Civil Practice Law and Rules (CPLR) Secs. 5292, S21h, 
629 and 6220. 
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ORDER OF ATTACHMENT, OCTOBER 5, 1973 


BN 4 


TAKE NOTICE THAT, AFTER SERVICE HEREOF UPON YOU, NO DEVI 
OR PROPERTY HEREBY ATTACTED CAN BE LAWFULLY RELEAS 


OPE aed Dk Shs 
ORDER OR OTHERWISE 


’ 
“ m™Ie NTT reer. 
ibe Sued | B ve Pee res 4 we L0G 


OF THS vray Th 
. mt OMAN ab 
STATES MARSHAL (Civil 
(b), 6222 and 6225 


So eb a eh eb 


(Civil Practice Law and Rules (CPT LR) A2ti 


Dated: October 5 1973 


marshal tek 


First National City Bank 
393 Park Ave 
New York, N.Y. 
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NOTICE OF MOTION UNDER RULE 65.1. 
UNTTED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


AEROTRADE, INC. AND AEROTRADE 
INTERNATIONAL, INC., 


Plaintiffs, 
~ against - JUDGE WEINFELD 
REPUBLIC OF HAITI, 


ON 
Defendant. 


Please take notice that at 2:15 P.} 
or soon thereafter as we may 
United Steé 


to 


$35,000, pilus: inter 
on account of Bond 


and damages of the 


a@efendant's pro 


ot g 
—— 
Andreas F. Lowentei 
Attorney for Defendan 
40 Washington Square 
New York, New York 
Tede. | (202) iS98=2427 


Regan Goldfarb Heller Wetzler 
445 Park Avenue 
New York, New York 10022 
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XED TO FOREGOING 
QWENFELD. 


BANQUE NATIONALE DE LA REPUBLIQUE D’HAITI 
DEPARTEMENT COMMERCIAL 


Bawover ve wVETAT Haiticy AU CAPITAL AwtORISE DE CiINQUANTC MILLIONS DE 


AFFIDAVIT OF ANTONIO ANDRE, ANNE? 
AFFIDAVIT OF ANDREAS F. L 


TRESOMIEAL DE LETAT ET EANQUE D’EMSSICN 
SVCCURSALES ET AGINCES DANS TOS LES PORTS CUVESTS DHA! 


si Error SOCIAL TT BVALAU PAINCIPA’ PORT-AU-PARLNCE 
ADRESSE TELEGRAPNIQVS 


INSULAIRE ‘sive qoaniees, 0 


PORT 


errexrttce 


Southern Dastri 


<— oo om ee ee ee ee er ee ee 


Aerotrace, Inc. 
Internaticnal 


against 
Republic of Haiti, 
Defercant, 


— << — om oe ew a ew a Se ee a em em ae eee ee ee 


Porteau-Prinse 
Haiti _— 
~& 


Apr mAyT ARNE bot ae 
ANTONIO ANDRE being 


an President 


and resolutions 

cer of Bangue hea 

tionale in all mat 2 

tionale may be engag by which it rected. 

de two previous afficavi ne ith is eats 
pectively October 1, 

Affidavit is to explei a financial judicial 
ment from October 5, 1973 

tionale cepocsited in Accpunt 


Bank of New York. 


oaad “ 


any 
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vs 
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ANDRE, ANNEXED TO FOREGOING 
ANDREAS F. LOWENFELD 


pore PS 


2. As has been previously confirmed to the Court, the 
account of Banque Nationale de la Republique ¢'Haiti at the First 
National City Bank was a working account at a correspondent bank 
used in connection with all aspects of Banque Nationale’s inter~ 
national banking activities, including dealing in crafts, accep 

other commercial paper; issuing, confirming, and ad 
Generally financing Haiti's export 
liabilities become due, Banque Na = 
and as payments are mace to Ban~ 
d. At various times du 
iod of the judicial attech- 
2 account was insufficient 
ale in the normal course of 
S were rerefts for which First 
Rank charged io ee rest at a rate 
hen prevailing in 


is} 


At my requ 
City Gank has prepared a 


by reason of Naticnale of 


in connection 


emounte 


raed 
ee 
i 
Antonio André 
Presicent and General Manager 


Vine? OS 
+ Via « 


sworn to 


e2nd day of November 1974, 


LETTER, DATED OCTOBER 24, 1974, NATIONAL < BANK 
ANTONIO ANDRE, ANNEXED TO AFFID OF ANDRFAS F WEN! 


AVIT 
3 ~ &2ALVAIL 


FIRST NATIONAL CITY BANK 


GFORGE J CLARK 
SENIOR VICE PRESIDENT 


Mr. Antonio Andre 


President 


Banque 
Port-au 


Dear Mr, Andre: 


In accordance with your attorn 


sumiary of inte 
service of an 


Tint i’ Pe Y Tea 
Anre rnarionai inc, 


to said or 


Sla 


SUMMARY OF CHARGES, ATTACHED TO FOREGOING LETTER. 


SUMMARY OF CHARGES 


MONTH AMOUNT 


September 
October 
November 
December 
January 
February 1-10 
February 10-28 
March 

April 

May 

June 1-11 


$46, 810, 38 


DRE 9 A hE RR on A li REIS 
a RE eh RR I 
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AFFIDAVIT OF JEPOME ptt DATED JANUARY 24, 


DATE 2 1975, 
IN OPPOSITION TO MOTION. 
UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
< AEROTRADE, INC., AND AEROTRADE 
INTERNATIONAL, INC., 4/3) Cxv.) 3587 Ew 
Plaintiffs, 
-~against- 
REPUBLIC OF AIT, 
Defendant. ' 
STATE OF NEW YORK ) 
Seles 
COUNTY OF NEW YORK ) 
JEROME MURRAY, being duly sworn, deposes and! says: 
1. Tama member of the firm of HENDLER & MURRAY 


attorneys for Hartford Accident and Indemnity Company, (herein 


a — ses A. . Pee? a aa . SF wii 
after referred to as “Hartford”), a defendant in this case. I 
make this affidavit in opposition to the me n of the public 
Of Haiti. (hereinafter referred to as “Haiti”), under ©.8.C.P. 

: 65.1. 

2. This action was commenced by plaintiffs Aerotrade 
Inc., and Aerotrade Internat aed, Ine.) py Ealing the complaint 
on Angust, 17, 2973 Plaintiffs attached $867,000 llegedly the 


OL ANE A TS TT TRS TE: TS ASRS SINS Rees NSeI Ets eARn SSRN STNE «SOREN AR ESR. SAS SPARS RUNROORERS 1 slut uBR. utp ARIERE oR 


AFFIDAVIT OF JEROME MURRAY, DATED JANUARY 24, 1975, 


+ 


IN OPPOSITION TO MOTION 


On Ucto 


remaining $35,000 
was coverage for defendant's cos ind damages in the event 


daGefendant 


payment under the 


! 4 F t 
AION HEREIN AOA: RORAARNRIAA RMR SS AUR AE AN i AE ss AN dN OE A eS NN a NESE A NN SNARE NR A Re, AR ie A Re a A A a AUR. UNS, sen 
4 
~~ et mentee Si Sse srs tyshreenenese-onenpene-weomennmen 


ei 
m% 
— 
=: 
is3) 
= 
O 
m~ 
td 
i) 


a. Oe. 


AFFIDAVI 


TION 


OPPOSI 


IN 


aroatrragd 
SLOLIAUC 


ut 


r ra 
< wo 


otra 


er 


A 


e 


4 
a 


partial] 


y or 


> 


who 


TD Dr . TIDDAY ry WwaDy 

JEROME MURRAY, DATED JANUARY 24, 1975, 
N TO MOTT 
re I 


IN OPPOSITION TO 


+ he 


L 


unde he >) al 
; : Jamaced t delay 


November 


7 Ty. 
i we 


demnitors 


we 


1} 


Byers » May wel 
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AFFIDAVIT OF JEROME MURRAY, DATED JANUAR 


TN pp TTTON TH waArtaAe 
~ PPOSITION 4 “ 


FOANC 
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gis OF ANDREAS <¢. LOWENFELD, 
BRUARY 4, 1975. 


UNITED STATES STRICT y 
SOUTHERN DISTRICT OF NEW 


=RNATIONAL 


a7 Civ. 2587 


JUDGE WEINFELD 


SUPPLEMENTAL 


REPUBLIC 
AFFIDAVIT 


efendant. 


County of New York 
State of New York 


moving party under Rule 


anforce bo: iven at the mmencement of this 


2. he mem lum 1 behalf of Hartford Accident and 


Indemnity Company 71 20siti to the motion to collect on 


ak 


he bond, 1¢ Supporting affidavit of its attorney, 


Mr. Jerome Murray, it is stated that Hartford received no 
notice that the attachment had been vacated and judgment had 


been entered in favor of Defendant Republic of Haiti. The 


facts are that immediately following the return by the Marshal 


LT Pao TT 
4 
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SUPPLEMENTAL AFFIDAVIT OF ANDREAS F. LOWENFEL! 
DATED FPRBRUARY '4, 1975 


4 ’ 


on June 10, 1974 of the funds held by him pursuant to the 
attachment, I communicated by telephone with the Surety Bonc 
Claim Department of the Hartford Accident and Indemnity 
Company. I talked with a Mr. Stephen Pazar of the New York 
office of the Hartford, who asked that I send 
relevant documents, and I did so by letter 
Receipt of my letter and the enclosed documents was ac- 
knowledged by letter from Mr. Robert J. Mathi 

ffice of the Hartford, dated June 21, I also talked 
by telephone with Mr. Mathieu, to the best of my recollection 
between the time he mailed the letter of June 21, 1974 and 
the time that his : ived opi of 
with the Hartford are attached hereto. 

3. Whatever may be the merit of the 

raised by the Hartford, there is no basi 

that it did not have actual notice 
date following release of 


its bond secured had been vacated. 


Andreas F. Lowenfela 


County of New York ) 
State of New York ) vidal 


Sworn to before me thi 


a Gay Gt Fen Puary he go ae 


Sp. MARTHA L. FPHRATM 
Notary .’ ce. State of Now Lork 


SN, ot eo LON? 
Qual.fic.d in New York County 
Commiission Expires March 3e, i975 


T ) EPMENTAT 4 r . " ¥ 
PPLEMENTAL AFFIDAVIT © ANDREAS F. LOWENFELD, 


4, 1975 


“ June 12, 1974 


Mr. Stephen Pazar 

Surety Bond Claim r 

Hartford Accident Jamnity Company 
123 William Street 

New York, New York 


Re @ Inc. V¥- republic of Haiti 
Civ. 3337 


Dear Mr. Pazar: 


In accorcance % our conversation, I enclose the 


. 


following documents pe nent to the above-entiticed casce 


1. Harttord Ac 
Bond #4191234 

9. Order of Attachment dated October 5,r 1973 
and Notice of Execution thereof by the 
United States Marshal. 


Opinion of fon. Edward Weinfeld dated May 
24, 1974 dismissing the complaint and ordering 
the attachment vacated. 


Notice of Appeal from the above judgment 
dated May 29, 1974. 


withdrawal of Appeal dated June 3, 1974. 


Order of Jucge Weinfeld directing that the 
attachment be vacated and that the funds be 
returned by the marshal. 


Needless to say the @bove documents are not the complete 
file; if you need any additional documents ploase iet me knOW. 


Sincerely, 


Andreas F. Lowenfeld 


Attorney for the republic of 
Maiti 


nceeseescnerinsnersimnysinnneceneersinsrereorans 
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SUPPLEMENTAL AFFIDAVIT OF ANDI 
DATED FEBRUARY 4, 


if 


Vs 


wat ioe 


THE HAR TFORD 


Andreas F. Lowenfeld, Esquire 
40 Washington Square South 
New York, New York 10012 


Bond No. 4191234 
Aero Trade, Inc., et al 
Republic of Haiti 


car My.) Lawenteld’s 


This will acknowledge receipt = you June 12, 1974 addressed 
to Mr. Stephen Pazar of our New York Department, along with copies of the 
various documents attached to that babes i 


5 
Ba 


I have attempted to contact you by tele; eral times but 


unable te reach you. 


I am somewhat confused by your letter [f don't know exactly why 
sent this material to us, unless it is yo intent to file a claim upon 
If it is your intent to claim upon the bond 1 must, of course, show us: 
(1) That you have made demand upon our princip ero Trade, Inc.; (2) that 
the demand has not been satisfied, and | amount of legal costs and damages 
sustained by reason of the attachment (up to $35,000) and marshal's fees (up 
to $5,000). 


I would point out to you that this 
principal, Aero Trade, Inc., is primarily 


om 


Hartford Fire Insurance Company 

Martford Accident and indemnity Company 
Hertford Life Insurance Company 

Martford Casualty Insurance Company 

New York Underwriters insurince Company 
Twin City Fire insurance Company 
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SUPPLEMENTAL AFFIDAVIT OF ANDREAS F. LOWENFELD, 
DATED FEBR'ARY 4, 1975 
In order to be of some assistance, I am also, on this date, writing to 
Aero Trade, Inc., and their attorneys in an attempt to learn what the difficulties 
are in this matter. This letter and ail other investigative steps are undertaken 


with a full reservation of this company's rights and defenses. 


Very truly yours, 


« 


thieu 
and Surety Claim Depc. 


RJM:meg 
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MEMORANDUM ENDORSED ON NOTICE OF MOTION 


Dated: February 4, 1975 


Case respectfully referred to Magistrate Schreiber for a 


hearing and testimony to determine damages. 


So ordered, 


{s/f Ed@Qward Weinfeld 


Cc T T 
We Jeo We 
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SUPPLEMENTAL AFFIDAVIT OF ANDREAS F. LOWENFELD, DATED 


+e 


APRIL 22, 1975. 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


AEROTRADE INC., AND AEROTRADE 
INTERNATIONAL, INC., 73 Civ. 3567 
EW 


Before Magistrate 
Schreiber 


County of New York 
State of New Yorx 


LOWENFELD, being duly sworn, deposes 


1. I am the attorney for the Republic of Haiti, de:- 


fendant in thi make this affidavit in support of 


defendant's motion uncer Rule 65.1 to enforce a bond given at 
the commencement of this action, 
December 12, 1974. 

2. This motion grows out of an action filed against 
the Republic of Haiti on August 12, 1973, ana dismissed by this 
court pursuant to an opinion and order Gated May 24, 1974. 
Following the filing of the complaint, plaintiffs applied for 
an order of attachment pursuan ! York Civil Practice Law 


and Rules § 6201 id §F sral R ‘ ivil Procedure Rule 
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SUPPLEMENTAL AFFIDAVIT OF ANDREAS F. LOWENFE 
APRIL 22, 1975 


An order of attachment was issued by the District Court, per 
Judge Edward Weinfelc, on August upon the 
filing by plaintiffs of a bond for legal costs and damages 


which might be sustained by defendant by reason of the attach- 


ment if the defendant Republic of Haiti recovered judgment or 


titled to such attachment. Plaintiffs filed such a bond, issued 


by the Hartford Accident and Indemnity Company, in the amount of 


$40,000, of which $5,000 was for the allowable fees and ex- 
penses of the marshal, and $35,000 was for the costs and damages 
of the defendant. A copy of the said bond, #4191234, dated 
August 23, 1973, is attached to the motion to which this affidavit 
is addressed. 
3. On instructions from counsel for plain 

ed August 
21, 1973 on the First National City Bank of New York (Citibank). 
The Order of Attachment was returned unsatisfied, upon certi- 
fication by Citibank that it held no funds or property in the 
name of defendant Republic of Haiti. Following an abortive 
motion to have Citibank cited for contempt, plaintiffs applied 
for a further Order of Attachment, directing levy upon "any 


and all bank accounts or other property which exist in the name 


of Banque Nationale de la Republique d'Haiti." Such an Order 


cui a ah Ri et ee at AO AO, EEE TLL AEE: 2 BBD ES ES LES i SAS SS ET SR RN - 
ti asa a: ee 2 
OR a 
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MENTAL AFFIDAV ANDREAS F. LOWENFELD, DATED 
PRI heyikato 


was issued by Judge Weinfeld on October 5, 1973, on the basis 
of an ex parte motion supported by affidavits of counsel for 
plaintiffs asserting that funds held in the account of Banque 
Nationale were owned by the Gefendant Republic of Haiti. No 


new bond was required, but the Order of Attachment dated 


October 5, 1 : that it was conditioned upon plaintiffs’ 


fixed, as described in paragraph 2 above. 
Pursuant to said C he U.S. marshal levied upon $867,000 
held at Citibank in account number 10928785 in the name c= 
Banque Nationale de la Republique d'Haiti on or about Octcber 


> 


Sp AR 13s é 


4. On November 5, 1973, Defendant Republic of Haiti 
moved to dismiss the action, based on three grounds: (1) lat 
it was entitled to sovereign immunity with respect to plaintiffs’ 
claim; (2) that the court lacked subject matter jurisdiction 
under New York Business Corporation Law § 1314 dealing with 
actions by non-resident corporations; and (3) that the court 
lacked jurisdiction in that the defendant Republic of Haiti had 
not been served with process nor had any property belonging to 
it been attached within the state, because funds of Banque 
Nationale were not funds owned by the Republic. Judge Weinfeld, 
stating that any of the three contentions, if valid, would en- 
title defendant to prevail, granted the motion to dismiss on 
the basis of the first ground, an 3 it unnecessary to con- 


sider the other two grounds urged by defendant. 
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SUPPLEMENTAL AFFIDAVIT OF ANDREAS F. 
APRIL 22, 1975 


LOWENFELD, 
5. 

in favor of the defendant. 

on May 29, 1974; following argument before 

motion for stay, plaintiffs withcrew their 

June 3, 1974. On June 4, 1974, 


vacating the attachment and directing the marshal 


York, 399 Park Avenue, New York, New } to the accoun 
Banque Nationale de la Republique d'Haiti. 


6. On December 12, 1974, following attempts to colle 


on the bond given in this case without the necessity 


judicial proceedings, Gefendant filed this motion 
Rules of Civil Procedure Rule 65.1 to enter 
the Hartford Accident and Indemnity Company 


$35,009 plus interest and costs, on account of Bond 


given at the commencement of the action. Hartford opposed 

the motion, and applied for leave to file a cross-claim for 
ity against plaintiffs on account of any 

Hartford might have on the bond. At a hearing before Judge 

Weinfeld on February 4, 1975, decision was deferred 

cross-motion concerning the relations between pl 


Hartford; two questions concerning 


on the bond were referred to the Magistrate. This affidavit 


oka 
ct 


is 
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SUPPLEMENTAL AFFIDAVIT OF ANDREAS F. LOWENFELD, DATED 
APRIL 22, 13975 


submitted in response to the questions raised before Judge 
o 

Weinfeld on February 4, 1975 and di ssed briefly with 

Magistrate Schreiber on the same 


7. pefendant in its motion of December 12, 1974, lis a 


attachment: legal 


incurred 
charges incurred 
ceeded the amount 
in the December 12 motion. Since a gal challenge was raisec 
to the claim for interest charges, an item1 i im for 
paragraph 
9 below and the 
pertaining to the claim for 1 st jes, which 
Weinfeld referred to the magi >, was twofold: 
(i) Hartford and intiffs question the 
basis for the charges imposed by First 
National City Bank by reason of the attach- 


ment, contending that the documentation in 


* The hearing befor 


t rate was twice postponed by 
agreement of the Magistrate and counsel, pending decision 
of the issue between the insurance company and plaintiffs. 


nc 


On April 21, 1975, 1dge Weinfe denie he insurance 


Q 


company's motion for leave t 5 im) in this 


proceeding. 
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SUPPLEMENTAL AFFIDAVIT OF ANDREAS F. LOWENFELD, 


-~* 


APRIL 22, 1975 


DATED 


support of the claim was insufficiently 

detailed and s tc itibank's communica- 
-- net sworn. 

Hartford and the plaints 

whether the interest charces incurrec 

reason of the attachment were in 

Gefendant, or 

by Banque Nation 


the bond did not 


the officer cf 

graph 8 below. -.quiry by 

question resulted in the conclusion 

not, as of the date of the present affidavit, 

charge the said interest expenses back 

Republic of Haiti. It is submitted that thi not 
result in an escape by 

it gave in issuing the na ince tl! estion concerns a 
matter of law, it is not dealt with further in this affidavit, 
but is the subject of an accompanying memoran 


8. In the motion under Rule 65.1 dated December 12, 


1974, it was stated that Citibank's interest charges by reason 


of the attachment of funds of Banque Nationale amounted to 
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F ANDREAS F. LOWENFELD, DATED 
Ly 2a; 
$46,810.38. These charges were described in two documents 


accompanying the motion papers; (i) a letter from Mr. George J. 


Clark, Senior Vice President of First National City Bank of 


. 4 j 
New York to Mr. Antonio Andre, President and General Manager 


of Banque Nationale and (ii) an affidavit by Mr. André acknowl- 
edging the charges and explaining the manner of operation of 
the account and its use of overdraft facilities in the circum- 
stances caused by the attachment. Mr. Clark's letter was based 
on calculations performed in the normal course of business by 
Mrs. Aracy Troxell Dean, Assistant Cashier at the First National 
International Banking Group. Subsequently, at the 
of Bancue Nationale, Mrs. Dean pre-~ 
75 in which the manner of 
calculation of the inte t ¢ i uestio! s explained in 
detail, together with a monthly table of said charges and copies 
ei the relevant Statement of Overdraft Interest prepared monthly 
by Citibank in respect of the account in question. As Mrs. 
Dean's affidavit ls out, Citibank charged Banque 
interest on all negative balances in the account. Not all of 
such negative Falances were attributable to the attachment; 
the calculation performed by Mrs. Dean and s forth in her 
affidavit, was to separate out on « daily basis those charges 


that were attributable to the attachment from other charges 
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SUPPLEMENTAL AFFIDAVIT OF ANDREAS F. LOWENFELD, DATED 
APRIL 22, 1975 
incurred by Banque Nationale. The result of these calculations, 
as previously summarized by Mr. Cle oe hi the total of in- 
terest charges debited to the accoun Banque Nationale as 


the result of the attachment 


9. In addition t 
attachment and subsequent litige 
legal services performed by deponent 
$16,219.80, including disbursements. 
enclosed bill dated June 4, 1974, the services 
cluded investigation of a complex factual and legal problem, 


on the basis of documents and conversations in French as well 


as English; preparation of diplomatic correspondence and con- 


ferences with the U.S. State Department and officials of the 


s 


government of Haiti; preparation of various motion papers anc 
affidavits, as well as responses to plai iffs motions; * 
preparation of five memoranda involvin 

of law in which deponent has St} ial knowledce and experience; 


and participation in five h incs } ige infeld plus 


«ussite AAO DA ALA AO 


* Amcng these were a motion 

same account attached in 
jn an action directed again 
fendant. Judge Weinfeld 
at the same time as the opinion 
Aerotrade, Inc. v. Bangue & 


a is 


376 F.Supp. 1286 (1974). 
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one conference in chambers.** All bills for legal services 
rendered through June 1, 1974 have been paid, in checks drawn 
by the Consulate General of the Republic of Haiti on accounts 
other than the account subject of the attachment. 

10. Subsecuent to the issuance of the judgment of dis- 
missal in the principal action, deponent has expended substantial 
time and effort in empt to collect on the bond. This 
effort has included conferences and correspondence looking to 
collecting on the bond without litigation, preparation of the 
present motion under Rule 05.1 including necessary research 


and preperation of affidavits; preparation of affidavit refuting 


assertion by the insurance company that no nctice of the claim 
* 


had been given to it; hearing before Judge Weinfeld and con- 
ference with Magistrate Schreiber of February 4, 1975; con- 
ferences with officiié of the government of Haiti and Banque 
Nationale following the hearing; and preparation of the present 
affidavit and accompanying memorandum of law. As of the prepara- 


tion of the present papers, approximately 45 hours have been 


**In fact, Judge Weinfeld in open court at the hearing on this 
motion on February 4, 1975 expressed surprise that the fees 
had not been higher; the explanation for the relatively modest 
amount is (i) that deponent, a full-time professor of law 
does not have the overhead expenses of full-time practitioners, 
and (ii) that deponent handled the litigation alone, without 
the mv.tiplication of time charges tha’ occurs when several 
lawyers regularly confer together or go over one another's 
drafts. 


*This "deferse" was withdrawn by counsel for Hartford at the 
hearing, as soon as he was shown the copies of the correspondence 
between his client and deponent. 
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expended in the effort to collect on the attachment bond. 
required after 

the hearing before the Magistrate, a reasonable estimate of the 

legal fees incurred in connection with the attemp 

on the bond is $3,500, plus approximately 

expenses. No payment for these services has been receive 


has any statement therefore been rendered as yet. 


11. Summarizing the above, the costs 
reason of an attachment found to be wrongful in 
cluding the attempt to collect on the bond design 


payment of such costs, are as follows: 


Interest charges 
Legal Fees and Di ‘ 

ments in Princi LOr . 80 
Legal Fees in Mot 

Collect Bond st 3,050.00 


$66,580.18 


VT ed 


Andreas F. Lowenfeld 


County of New York ) 


State of New York )°°5: 2 : 


Sworn to before me tnis 22 
day of April, *975. MARTHA L. EPrmarye 


Notary Public, State of Nes. 
a : 
WO. 31-45) Lay 


Qualified in New Yor, < : nf Qhrarm 
Cominission Eyres Mares: +S soit 


ee eT a Le a a Te To Te TT, 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


EW 
Before Magistrate 


Schreiber 


Defendant Affidavit 


County of New 
State of New York 


TROXELL DEA being duly sworn, deposes and says: 


£ 


Coach year a+ 


of New York, 
irst National City } ilding at g ar} nu New York 

New York 10022. Among m 1tj responsibility for Account 

Number 10928785 in 1 lame z ue ft ionale de la 
of Banque Nationale, 
National City Bank, I 

made an analysis of ia nt of Banque Nationale, with 

view to determining 

attachment of funds 


Court in connection 


and Aerotrade Intern 
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A summary of the analysis that I prepared wa 
Banque Nationale with a covering letter 
Clark, Senior Vice President of First 
October 24, 1974, and, as I am inf 
submitted to the court. The presen 
records undertake to explain in mor 
of charges was made. 

3. As shown by the monthly 
terest" attached hereto, First Nati 


interest charges on overdrawn balances on a daily basis, 


on the applicable annual interest rate divided by 360 


first column of the Statements list every day of the month 


covered; the second column lists for each date the Availab 


Balance; the third column, 


plus or minus back value 

curred whenever the adjusted 

interest rate appears in the 

charge appears next to any negative balance in 

The sum of the daily interest charges for each month appears in 
the box at the bottom of the Statement of Overdraft Interest, 


entitled "Current Interest Charge." 


ain eeensenciitenesimimaettttCL RAC C 


*The seventh column, "Adjusted Charge," is designed to make any 
necessary corrections, and is not relevant here. 
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As the Statements of Overdraft Interest attached hereto 


balances, and therefore not 
all the interest Nationale, were 
attributable 
Accordingly, in orde2 > ascertain those interest charges that 
were attributable ¢ he 1chment ! following calculation 


me 


the negative balance in the 
exceedec the sum of funds turned over to 
by First National 


and Marshal's fees 


monthly entry un 
terest on overdrafts incurre yy ti ul in that month was 
adjusted by subtractin 
cess of $1,0 
Current Interest Deduction for 
Charges Unrelated 
(From Statement) Interest Charges 


Sept. $ 749.74 $ 


Oct. 601.14 140.10 


Nov. 15,754.55 Mo agaxsx 7,342.5 8,412.04 


December 6.3.7 S237 
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January 7,192.98 6,640 .i2 


February 7,040.47 21.9§ 7,026 . 
March 6,606.61 
April 10,723.59 
May 4,526.42 
June 1-11 3,944.91 


Total 


The right hand column corresponds to the table attached to the 


letter from Mr. George J. Clark of October 24, 1° referred 
in Paragraph 2 of this Affidavit. 

5. To the best of my knowledge and belief the final 
figure in the right hand column of the table represents the 
total of interest charges debited to the 


Nationale as the result of the attachmen 


to 
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County of New York 
tate of New } 
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STATEMENTS OF OVERDRAFT INTEREST, ANNEXED TO FOREGOING 
\FFIDAVIT OF ARACY TROXELL DEAN 
FIRST NATIONAL CITY BANK Seateietce 
“ACCOUNT OF sand biiaity OVERDRAFT INTEREST 
RANQUE NATIONALE CE LA REPUBL IQUE 
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ADJUSTMENT OF INTEREST FO® ANY PE@:DD BEYOND THE THREE MONTHS COVERED BY THE “STATEMENT OF OVERDRAFT INTEREST” 


WILL BE MADE AND YOU Wit BF 
ADVISED SHORTLY UNDER SEPARATE ADVICE Sirti 
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TOTAL INTEREST 
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STATEMENTS OF OVERDRAFT INTEREST, ANNEXED T 
AFFIDAVIT OF ARACY TROXELL DEAN 
LISTING OF es 
BACK VALUED ENTRIES 


COUNTRY 266 
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NUN 5 | 
UN 17 | 6/14/76 
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THE BACK VALUE ENTRIES L'STED ABOVE HAVE BECN APPLED TO THE CAL 

CULATION OF CVEROPAFT INIFREST AS TEPORTIED ON THE ATTACHES 

“STATEMENT OF OVERDRAFT INTEREST 

@ NERT MONTHS STATEMENT WiLL BE ADJUSTED FOR THIS BACK VALUED 
ENTRY 

@ LAST MONTHS STATEMENT WAS ADJUSTED FOR THIS BACK VALUED 
ENTRY, 


C- CLEARING MOUSE FUNDS (AVA'LABLE NEXT DAY) 
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STATEMENT OF ANDREAS F. LOWENFELD, DATED JUNE 4, 1974, ANNEXED 
TO SUPPLEMENTAL AFFIDAVIT OF ANDREAS F. LOWENFELD. 
ANDREAS F. LOWENFELD 
COUNSCLOR AT LAW 
40 WASHINGTON SQUARE SOUTH 
NEW YORK. &. Y. 10012 


{212) B98-232t 


Consulat General cc la Republiqve 
qd'Haiti 

60 East 42nd 

New York, New 


Aerotrade, Inc. .v.: Republic of Haiti 
Rerotradce, Inc. v. Banque Nationale 


3 4ye 


de la Republique da'Haiti 


STATEMENT 


For professional services rendered in the above 
entitled case, October 1973 - June 1974, including: 


ct 
pet fre 
Oo U3 0 


ae 


5 


of facts pertinent to complaint 
973 and Order of Attachment 
1973, including correspondence 
IS with Mr. Serge Charles, Mr. 
nd with other officials of the 
as well as with officers 
rst National City Bank of New York; 


u 


ro a 
gw 0 ch 
Orr 

faa 


Antonio: And a 
Republic of iti 
and counsel for 


1, 
LE 


Study of di pl oematic correspondence between 
Republic of Haiti and United States Department 
State,’ corres / ebini agp and conferences with offi 
of Office of Legal Adviser and Office of Cari 
Affairs, Unitec States Department of State, 
preparation of formal Plea of Sovereign Immunity 
to Department of State dated October 29, 1973; 


Preparation of M 
dated November 5, aaa ith A torn hy 
at elie other iocoments, nd Memo- 
randum of Law; 
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STATEMENT OF ANDREAS F. LOWENFELD, DATED JUNE 4, 1974, 


. ¥ 4.4 / 


TO SUPPLEMENTAL AFFIDAVIT OF ANDREAS F. LOWENFELI 


we ELD 


Preparation of Memorandum of Law dated 
November 20, 1974 in opposition to 
plaintiffs' motion for service of 
in personam against Repub] 


Oral argument before 
Weinfeld, United States 
November 27, 1973 of 
motion for service 


Preparation of rt poe 
dated November 30, 1973 and compa 
documents in support of botian to 


Preparation of response to plrin 
motion concerning funds held by 
Marshal, dated December 


Preparation of 
10, 1974 together 
and Memorandum of 
plaintiffs' motion ee 
funds to support separ 


Banque Nationale de la 


Qu 
fe) 
ct 


Sr rs } 


a 
4) ct 


oO 
2 O ct BR b- 


wando 
pots }- a0) 


ct 


£ 


Oral arcument before Judge t 
United States District reac of Mot 
attachment of 
against Banque Hattonels de la Repub 
ad'Haiti, January 15, 1974; 


Conference of counsel with 2 
Weinfeld, United States District Jucge, 
February 12, 1974 concerning issues on h 
Judge Weinfeld requested further clarification; 

Correspondence and conversations 
officials of Government of the Rev 
Haiti and of Bangue Nationale de la 2 
d'Haiti and research in connection wi 
to requests for information raised at 
with Honorable Edward Weinfeld, and 
of Supplemental Affidavit dated Ma 
together with supporting documen 
of Law; 


STATEMENT 


9la 
F ANDREAS F. 
TO SUPPLEMENTAI 


6fficial ¢ 
Develo 


ym 
pel susr 


WENFELD 
Hanyes 


Yn 
4 


DATED JUNE 4 1974, 
OF ANDREAS F. LOWENFELD 
ad correspondence 
cs Agency 

action by 


ey 


for Internat 
foreig 


with 
Aerotrade to com- 


tional 
gn ass 
znque 


istance 


vy eRees REXOR 
direct 
of Bang 


1) 


~s 


infeld, 

con- 
judment 

eal 

Preparation of moti 

concerning legal 

fied out of bond 

Indemnity Compz 


Disbursemen 


Received o 


(10/10/73) 
(2/15/74) 


Account 


$3,000.00 
Se ay 
Amount Due 


SE 


e/ > 


4 
* 


(Fy 


. 
\ 


bit ee: 03 


10,057.77 


ie eae 


a. 
Andreas F. Lowenfeld 


o— 


ANN 


EXED 


(212) 6908-2321 
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STATEMENT OF ANDREAS F VENFELD IAATED JUNE L197 ANNEXED 


TO SUPPLEMENT 


ANDREAS F. LOWENFELD 
COUNSFLOR AT ‘ Aw 
40 WASHINGTON SOUANE sOUTH 


NEW YORK. N.Y 10012 
June 4, 1974 


Re: Aerotrade, Inc. 
Aerotrace, Inc. 
de la kepubliaue 


Statement of Disbure: 


_—___— 


Transportation 
pahashctdadatt “iltctinastatertda ties Ato 


$71.23 
23.65 
Translation 


Lawyers & Merchant's 


Telephone 


20.00 


a 
- 


Xeroxing and Cer ication of Documents 35.92 
ACT g ee OF US 


Secretarial (Theresa L. Soldano) 250.00 
eecretari 


Research Assistance (William 0. Bresnick) 50.00 
See em 


Miscellaneous en ee OO 


$619.80 
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SUPPLEMENTAL AFFIDAVIT OF ANDREAS F. LOWENFELD, DATED 
AUGUST) 5S, 1975. 
UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


AEROTRADE, INC. AND A™ROTRADE 
INTERNATIONAL, INC., 


Plaintiffs 13 Civ. 3587 
EW 
-against- 
REPUBLIC OF HAITI, ; Before Magistrate 
Schreiber 


SUPPLEMENTAL 
AFFIDAVIT 


County of New York ). ca. 


State of New York 


ANDREAS F. LOWENPELD, being duly sworn, deposes and 


1. I make this affidavit in support of defendant's 


motion under Rule 65.1 to enforce a bond given at the commence- 


ment of this action. This é idavit supplements my affidavits 
of December 12, 1974 and April 22, 1975. The.history of the 
litigation to date is spelled out in my affidavit of April 22, 


i975. 


2. The motion by Republic of Haiti under Rule 65.1 was 
heard by Judge Weinfeld on February 4, 1975. Judge Weinfeld 
referred two questions raised by plaintiffs and the bonding 
company to the Magistrate: 

(i) Whether there was an adequate showing of 
the interest charges imposed by First 
National City Bank as a result of the 


attachment; and 


SUPPLEMENTAL AFFIDAVIT OF 


Whether said were in fact 
borne by the defendant Republic of 


Haiti. 


I believe the first question was fully answered in the papers 
submitted with my affidavit of April 1975, and i articular 
by the affidavit enclosed therewith by Mrs. Aracy Troxell Dean, 
Assistant Cashier at the First National City Bank of 
International Banking Group, and the bank statements 

her affidavit. The purpose of this affidavit is to introduce 


the documentation to respond fully to the 


2. Shortly after the hearing befcre Magistrate Schreiber 
on May 12, 1975, I contacted a representative of the Government 
of the Republic of Haiti by telephone to Port-au-Prince, and 


advised him of the questions raised at the hearing before 


- ad 

1. bd - 

— 
é 


F 175, I was advised 


Magistrate Schreiber. On or ahout May 3 


by” letter and telepaone that agreement had been reached between 
the Ministry of Finance of the Republic 

Nationale de la Republique d'Haiti that 

burse Banque Nationale for the expenses 

by reason of the attachment of its funds in 


« 


legal action against the Republic of Haiti, 

wena 
of the Republic of Haiti with Banque Nationale would be debited 
accordingly. I suggested that this agreement be reduced to 
writing as soon as possible for submission to the court. There- 
after, M. tonio André, the President and General Manager of 


Banque Nationale and the person at the bank familiar with this 


case, became seriously il } j i (I am advised 


SUPPLEMENTAL AFFIp ( ND} F. LOWENFELD, DATED 


that M. Andre is a diabetic and evidently had some kind of 
collapse.) For this reason the documentation to record the 
agreement was delayed. In the last week of July, 1975, M. André 
had recovered sufficiently (though he is stil} hospitalized) to 
complete the exchange of letters and accompanying affidavit. 

M. Andre's affidavit, dated July 29, 1975, together with the 
exchange of letters between him and the Secretary of State for 
Finance and Economic Affairs, M. Emmanuel Bros, and the debit 
entry made by Banque Nationale, all dated July 25, 1975, are 
attached hereto, together with certified translations of the 


Papers submitted in French. 


4. The affidavit of M. André ana the documents accompany- 
ing it show that such expenses as Banque Nationale disbursed for 
the account of the Republic of Haiti in connection with this 
action have now been reimbursed. Accordingly, there can be no 
further doubt that said expenses represent “legal costs and 


x 


damages sustained by the defendant Republic of Haiti by reason 


of the attachment;" and thus come within the undertaking given 


by Hartford Accident and Indemnity Company on August 23, 1973, 


County. of New York o . 
State of New York )”°*** 


Sworn to before me this bu, “a 


s day of August, 1975. Andreas F. Lo 
rnithe fa hssim 
MARTI" ° PRPHRAIV 
Notary Ful: “tare of New ¥ ¥ 
N 31 48) 16890 


Qualified “= Now York Coe-ty 
Comme |. -q March 1) 1977 
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AFFIDAVIT OF ANTONIO ANDRE, NNEXED O SUPPLEMENTAL 
AFFIDAVIT OF ANDREAS F. ENFELD. 
BANQUE NATIONALE DE LA REPUBLIQUE D’HAITI 
DEPARTEMENT COMMERCIAL 


Bawoue ve ETAT Harticn av Capita Avtonise pt Vinet-Cing Mitt pr Gourpes 
TRESORIERE OF L'ETAT ET BANQUE D'EMissicr 
SUCCURSALES ET AGENCES DANS T LES PORT 


ADRISSE TELEGRAPHIQUT Sirct SocAL ET BuRTAU Privcear : PORT-AU-Prince, HAIt! 
INSULAIRE 


PORT-AU-PRINCE 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


— we ee ee eee eee ee 
~_ - sent 
fo CIV,3587 
TAIT TALIA Tar 

INTERNATIO VAL INC. ? 


Plantiffs 
~% 


x 
x 
x 
x 
x 
x 
*% 
x 
x 


acainst 


s 


EPUBLIC OF HAITI 


x xX xX 


Defendant 


Porte—au-Prince 


Haiti =e 


and says: 


[= on a ° w¢ ef Rann: a 
nd General Manag or Banque Nae= 


a ‘I 
tionale de la République d'Haiti (hereafter BNAH). I was appointec 
to this position by ior the Conseil d'Administration on 
November 26, 1960; my term of office was extended on November 26 


~ Gy 


1965 and on October 5, 1970 and continues until October 5, 1975. 


: with article 10 of the statutes (by 
laws) and re ions pass thereunder, I am the Chief Executive 
Officer of id an ne am authorized to act for the Gank in 
all matters co ting litigation in which BNAH may be engaged 
by which it 
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AFFIDAVIT OF ANTONIO ANDRE, ANNEXE” TO SUPPLEMENTAL 
DAVIT OF ANDREAS F. LOWENFELD 


I have already made three affidavits in connection with this 
case, dated respectively October 31, 1973, March lst 1974, and No- 
vember 22, 1974 in which I have stated that the funds attached in 

the property of the Haitian Government but belong 


certify that Banque Na 
from the Haitian Go- 
FNCB of New York, N.Y. 
them in the name of 
of attachment placed by 
November 22, 1974, the 
6,810,38,. 


Republic of Haiti, M. Emmanuel 

or the Republic of Haiti 

a République d'Haiti to debit 

the account of E ernoment of Haiti et Banat Nationale de la 
Républiat fHaiti Ff she said amour > 46,810,268 represent 


1U, 065 C 


ng 


i 
the interest paic 4 2 ci 3 Epublique d'*Haiti to 


First National City Bank of New York by reason of the attachment. 
I enclo i copy my lettc 25, 1975 to the Minister of 
Finance and hi eply ther Jated July 25, 1975 confirming the 
above. 


Antonio Andre 
President and General Manager 


WALTER §. SU KE 
Consul of the United States 
of America 
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TRANSLATION CERTIFICATION, ANNEXED TO SUPPLEMENTAL 
AFFIDAVIT OF ANDREAS F. ! i i 


CERTIFICATE OF ACCT'RACY 


STATE OF NEW YORK 


COUNTY OF NEW YORK 


THIS IS TO CERTIFY THAT on this day, Ms. ! 
Cardenas personally appeared before me, @ 
and for the aforesaid State and County. 
duly sworn, deposed and said: 


"THAT she is a translator of the 
English languages. 


THAT she is thoroughly conversant with these 
languages and has translated them for more 
than ten years. 


THAT she has carefully compared the attached 
English translation of the annexed or‘ginal 
documents written in the FRENCH language. 


THAT said translation is an u and true 


ELENA 


Sworn to and subsgribed 
before me, this day 
of the month of 
1975. 
MARTHA |. EPPRAIM 
Notary Pub i>. State ef New Yorrt 
N. 31.-4911660 
Qe ied in New Youk Yrraney 
resgirs fs - <9 March Wy, 19>?* 


LETTER, DATED JUzL ND 7 THEREOF, ANNEXED 
TO SUPFLEMENTA Sore LOWENFELD. 


25 Juillet 1975 


Mr, peansp And 
Présiden 
Banque 


Jonsieur -résicden recteur Général, 


Wot accusons re sception rotre lettre du 
25 Juillet 1975 nous renettant votre avis ¢ t de Gdesg oe. 
234,051,900 resre £ jes intsYTets Gu y nt éte débites 
per la First fationa Gicy Berk cw York eit site du cdécou. 
vert créé par la soisiec pratiquce par ta ‘ime AL ADE sur les 
- 


fonds ve la Banque 
térfts couvrent le 


Comme denandé, ‘ous donnons 
rotre plein accord pour votre 


it, que vous 
*. 


passerez des instructions «© vot avocat chargé as &@ L'Cx= 
térieur, pour que cette ur soit récucérée de l EROTRAUE» 


En vous cemandant de bien vo vloir nous tenir au 


courant du suivi, mous vous prions Gfugréer, Monsieur le Prési-~ 
dent Directeur Général, 1*: mce de notre haute c dératicn. 


7 


are 
ee 7 

_ “Emma uel Uros 
Secritaire dfitat 


~ 
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LETTER, DATED JULY 25, 1975, AND TRANSLATION 
TO SUPPLEMENTAL AFFIDAVIT OF ANDREAS FE 


TRANSLATION FROM FRENCH INTO ENGLISH 8/4/75 


rere a ee ON RL CL CLL L LL LO IT — 


Mr. Antonio André 
President and Chief Officer 
Banque Nationale 


Dear Mr. President and Chief Officer: 


We are in receipt of your letter of July 25, 1975 in which 
you enclose the Debit Notice in the amount of G.234,051.99 
covering the interest charges debited to you by the First 
National City Bank, New York following the overdraft created 
by the lien of the AEROTRADE firm on the monies of the 
Republic of Haiti National Bank. These charges cover the 
period of September 21, 1973 to dune 13) 1974. 


as defendant, we give you our full support for the action 
taken. 


It is our estimation, if you nave not as yet done so, tat 
you should give instructions yo your attorney in charge 
abroad to try to get back this money from AEROTRADE. 


We are bikewise asking you to keep us posted concerning this 
matter, and Mr. President and Chief Officer, we send you 
eve -y assurance of our highest consideration. 

(Signed: Illegibiy) 


Emmanuel Bros 
Secretary of State 
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LETTER, DATED JULY 25, 1975, AND TRANSLATION THEREOF, ANNEXED 
TO SUPPLEMENTAL AFFIDAVIT OF ANDREAS F. LOWENFELD. 


2S Juillet 1975 
AEROTHADL 


Nonsicur le Sccrétaire d'Etat, 


Un contrSle de nos livres a réivélé que les inté~ 
réts charods pur la First Netional City Bank, New York, sur les 
Ccécouverts de natre conpte chez eux, Ccausés por le saisie pra- 
tiquee par la AENOTRADE, entre le ¢l Septembr 1973 et le ll 
Juin 1974, s'élevant & % 46,010,358, n'avaient pas encore été 
remboursés par ltttat Haitien & la BNAH, 

Nous avons fait la niqularisatinn nécessaire en 
débitant votre compte chez nous pour lec montant susdit, apnert 
avis de débit annexé & lo présente. 


Nous avons l'honneur de vous demander de bicn vou- 
loir confirmer notre ection, et vous prions d'tagréer, Monsicur le 
Secrétaire d'Etat, ltexpression dc notre haute considcration. 


Antonic André 
Président Directeur Général 


S.E. Emmanuel Bros 

Secréteire d'Etat des Finances & 
des Affaires Economiques 

En ses Bureaux. 


AND TRANSLATION THEREOF, ANNEXED 
LOWENFELD 


1975, 


’ 


LETTER, DATED JULY 25 
TO SUPPLE 


MENTAL AFFIDAVIT OF ANDREAS F. 


réception de cet evis vevillez p 


3 (8-74) 


pom ceo 


BADGQUE NATIOCULRLE De “©A LacobLiegn wertiival 
DEPARTEMENT COMMERCIAL PORT-AU-PRINCE 
Date: 25 Juillet 1975 


GVT. D*HVITI CouPTE OE CEPENSES 


4 asx S Aurére 5 anetionncagst : 
vous avisons avoir débité ce jour votre *Utres CSp.ce Fonstionneaqimpte Comme suit : 
ee SP ee 


es na | Gourdes 


Intérets m3clamZs par la F.N.C.B.,NY sur céccuvert caus’ par saisiec 4 
ASrotrade sur fonds BNAY entre Gentenbre 1973 ct Juin 1974:046,610, S|) Goes 0Sl.. 
a 


(CEUX CENT TRENTE CUATRE MILLE CINGUAT TE ET UNE GOUDES & 90/1900) 
| 


ri 
eg 


is les écritures si cela n’a pas été déja foit. 
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LETTER, DATED JULY 25, 1975, AMD TRANSLATION THEREOF, ANNEXED 
TO SUPPLEMENTAL AFFIDAVIT OF ANDREAS F. LOWENFELD 


TRANSLATION FROM FRENCH INTO ENGLISH 8/4/75 


July 25, 1975 


AEROT RADE 


Mister Secretary of State: 


After consulting our records, we find that the interest 
charged by the First National City Bank, New York upon 
the overdraft of our account with that institution, 
brought about by the lien of AEROTRADE Between September 
21, 1973 and June 11, 1974 was $ 46,810.38 and has not 
been reimbursed to the Republic of Haiti National Bank 
by the Government of Haiti. 


We have followed the proper measuresin order to debit 
your account with us of the abovementioned amount; the 
debit notice is herein attached. 


We have the honor of asking you to kindly confirm our 
action, andsendyou, Mister Sec etary of State, the 
highest expression of our consideration. 


(Signed: Illegibly) 


ANTONIC ANDRE 
President and Chief Officer 


H.E. Emmanuel Bros 
Secretary of State for Finance and Economic Affairs 


At HIs Office.- 
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- LETTER, DATED JULY 25, 1975, AND TRANSLATION THEREOF, ANNEXED 
TO SUPPLEMENTAL AFFIDAVIT OF ANDREAS F. LOWENFELD 


tt ° bs - ° 
i TRANSLATION FROM FRENCH INTO ENGLISH 8/4/75 
| 
I 
; 
} 
NATIONAL BANK OF THE REFUBLIC OF HAITI 
Commercial Department Port-au-Srince 


Date: July 25, 1975 


GOVERNMENT OF K..ITI - EXPENSE ACCOUNT DEBIT 
5 NOTICE 
We are advising having debited your 
Other Managing Departments ACCOUNT 
' as follows: 
GOURDES 


Interest charges by First National City Bank, 

New York, on overdraft due to lien of AEROTRADE on 
the funds of the REPUBLIC OF HAITI NATIONAL BANK 
between September 1973 and June 1974: $46,810.38 


G. 234,051.90 


ects SSeS 


(two hundred and thirty-four thousand and fifty-one 
Gourdes and 90/100) 


Upon receipt of this notice please pass along if it has 
not as yet been done. 


(Illegible Signature) (Illegible Signature) 


4 day Ree rear A 
oa i ici ay NRE. 


y j . x 


SRNR NEE 3 Naame 
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SUPPLEMENTAL AFFIDAVIT OF ANDREAS F., LOWENFELD, 
DATED NOVEMBER 19, 1975. 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


_ = = el rTrlhlhc Erlc rOrlClC OrOrlUlUCcrOrlClUlC rwrlClC rOrOCl rll rhc OO OlhlUlc Ol OlCUlUlc MmlhlUcrhUX 


AEROTRADE, INC. AND AEROTRADE : : 
INTERNATIONAL, INC., 


Plaintiffs, 73 Civ. 3587 


~against- 


Before Magistrate 
: Schreiber 
REPUBLIC OF HAITI, i 


emental 
idavit 


* 


Defendant. Supp 
f 


mh 


r ' State of New York ) 
County of New York) 


SS.3 


? 
ANDREAS F. LOWENFELD being duly sworn deposes and 
. says: 
’ es ; 
wie 1. I am the attorney for t.e Republic of Haiti, defendant 
wntthA : 
Ts in this case. I make this affidavit in support of defendant's 
By, motion under Rule 65.1 to enforce 2 bond given at the commence- 
Y 


ment of this action. This affidavit supplements my earlier 


affidavits of December 22, 1974, April 22, 1975, and August 5, 


1975. 


z. At the hearing before the Magistrate on October 2, 


i 
} 
1975, counsel for plaintiffs challenged the Statement of 


Attorney's Fees and Expenses submitted by me in connection with 


| the motion to collect on the bond. Among the reasons given 


for this challenge was the assertion that in submitting my State- | 


ment of Services for the period October 1973 - June 1974, I had 


not set forth with sufficient specificity the basis.on which the 
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SUPPLEMENTAL AFFIDAVIT OF ANDREAS F. LOWENFELD, 
DATED NOVEMBER 19, 1975 


fees were computed. The purpose for this affidavit is to fill 
} 
in such gap as there may be in explanation of my fee. 
3. With respect to my qualifications, I am Professor 
of Law at New York University School of Law, where I teach among 
other subjects International Law, Civil Procedure, Conflict of 


Laws, and International Economic Transactions, all of which were 


relevant to the principal action. I have written widely in the 


field of international law, including specifically on the subject 


of immunity of foreign sovereigns involved in this case. Prior 

to my coming to New York University School of Law, I was Deputy 
Legal Adviser in the United States Department of State, in which 
capacity I was, int-r alia, substantially involved in sovereign 
immunity cases coming before the Department of State. I have 
served as expert witness on international law question 

numerous cases before this and other courts in the United States 
and abroad. Attached hereto is a curriculum vitae that summarizes 
My experience as lawyer, goverrment official and professor and 


contains a list of my publications. 


4. My Statement of June 4, 1974, was based on a total of 
260 hours of services, at the rate of $60 per hour for a fee of 
| $15,600, plus disbursements of $619.80 shown separately. All 
of the work reflected in the statement was performed by me, 
| without the use of partners or associates. I have attempted to 
| hte best of my ability to reconstruct the number of hours re- 


, flected in the separate paragraphs of the statement; the 
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DATED NOVEMBER 19, 1975 


i resulting estimates are shown in the left hand margin of the 

| statement.* In all other respects the document attached hereto 
is the same as the document attached to my Affidavit of 

April 22, 1975 -- in both instances a xerox copy of the original 


as submitted to the Republic of Haiti. 


a ee 


j eZ 
| ~~ Andreas F. Lowenfela 


State of New York ) 


ss. 
Count.’ of New York ) 


Sworn to before me this 


19 _ day of } November 1975. 


Nurtle ¥ pleases Z, | 


Notar: { 
H . iTERD ' 
\ Qualifie 3 v York Cru--y H 
Commia’... cipires Macc. 20, 2077 


*The last item shown, concerning the motion to collect on the 
bond, reflects my estimate as of June 4, 1974, which, of 
course, proved quite erroneous. 
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CURRICULUM VITAE, ANNEXED TO SUPPLEMENTA! AFFIDAVIT OF 
ANDREAS F. LOWENFELD. 
ANDREAS F.. LOWENFELD 

Professor of Law, New York University School of Law 


CURRICULUM VITAE 


A. B. Harvard College (M.c.L.) 1951 
LL.B. Harvard Law School (M.c.L.) 1955 


Practised law with Hyde and de Vries, New York 1957-61. 


U.S. Dept. of State (1961-1966) - Special Assistant to Legal 
Adviser 1961-1963; Assistant Legal ‘#dviser for Economic Affairs 
1963-65; Deputy Legal Adviser 1965-66. 


Fellow, John F. Kennedy Institute of Politics, Harvard University, 
1966-67. 


Professor of Law, New York University School of Law since 1967. 
Visiting Professor, Stanford University Law School - Summer 1969, 
Summer 1972. 
Lecturer on International Law, U.S. Foreign Service Institute - 
Summer 1973. 
Professor, Salzburg Seminar in American Studies -- S.scmer 1974. 


Courses: International Law and Institutions 
International Economic Transactions 
Regulation of American Business Abroad 
Conflict of Laws 
Aviation Law 
Civil Procedure 


Association of Bar, City of New York 
Committee on Foreign and Comparative Law 
Aeronautics Committee 


American Bar Asscciation 
Sectior of International Law 


American Society of International Law 
Member: Panel on International Monetary Reform 
Committee on International Trade Regulation 
Panel on International Trade Policy 


Council on Foreign Relations 
Member: Panel on Foreign Economic Policy 
Trade Issucs Roview Group 
Chairman, International Civil Aviation 
Policy Study Group 


American Arbitration Association 
Member: Panel on Commercial and International 
Arbitration 
Arbitration Law Committee, Commercial 
Section and International Law Section 
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CURRICULUM VITAE, ANNEXED TO SUPPLEMENTAL AFFIDAVIT OF 
ANDREAS F. LOWENFELD 


List of Publications 


BOOKS 

International Legal Process (with Abram Chayes and Thomas 
Ehriich) (Boston, Little Brown (1968-9)). 

Expropriation in the Americas: A Comparative Law Study 
Feattcr and part author) (New York, Dunellen (1971)). 

Aviation Law, Cases and Materials (New York, Matthew Bender (1972) 

upplement 

International Economic Law -- (New York, Matthew Bender 1975 -- ) 

Part 1: international Private Trade (Sept. 1975) 


Part II: International Private Investment (forthcoming) 
Succeeding parts in preparation. 


PUBLIC INTERNATIONAL LAW 
Articles 
"How the European Economic Commun#ty is Organized," 19 The 
Business Lawyer 126 (1963) (also 49 Dep't State Bull. 372 
(1963). 


"The Sabbat.ino Amendment - International Law Meets Civil 
Procedure,” 59 Am. Os Int’li B..699 (1968). 


"Diplomatic Intervention in Investment Disputes," 1967 
Proceedings of the American Societ; of International Law 96. 


"On Teaching International Law,“ 1 W.¥.0. 3. of Int'l Lh. & 
Pol. 61 (1968). 


“Claims Against Foreign States - A Pioposal for Reform of 
United States Law," 44 N.Y.U. L. Rev. 901 (1969). 


"First National City Bank v. Banco Nacional de Cuba: Act of 
State and Department of State,” 66 Amer. J. Int'l L. 795 (1972). 


“Reflections on Expropriation and the Future of Investments in the 
, Americas," 6 Int'l Lawyer 116 (Jan. 1973). 


“Litigating A Sovereign Immunity Claim - The Haiti Case," 
69 B.¥.0. bs Raw. 377 (2974). 


300k Reviews 


H. de Vries & J. Rodri,uez-Novas, The Law of the Americas, 66 Colum. 
L. Rev. 822 (1966). 


L. C. Green, International Law Through the Cases, 65 Am. J. Int'l 
Ls 837 (1970. 
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ANDREAS F, LOWENFELD 
INTERNATIONAL ECONOMIC LAW 
OS ELUNOMIC LAW 


Articles 


"International Commodity Controls - Some Lessons from the Coffee 
Agreement,” 61 Am. J. Int'l Law 784 (1967). 


"'To Have One's Cake .. ." The Federal Maritime Commission and 
The Conferences," 1] J. Mar. L. & Com. 21 (1969). 


"U.S. and Soviets: East-West Trade in a New Setting," N.Y. Law 
Journal, March 26, 1973, 


"Opening to the East,“ New York Times Week in Review, April 15, 
bi ak 


""Doing Unto Others - + +' The Chicken War Ten Years After," 
4 J. Mar. L. & Com. 599 (July 1973), 


"The Chicken War: A Postscript," 5 J. Mar. L. & Com. 317 (1974). 
"Should Investment Capital Remain at Home -- Toward a New Approach 
to the Wandering Enterprise," 1974 Proceedings, Amer. Soc. 
Int'l Law 27 (1975), 


Book Reviews 
ee 


Metzger, Internaticnal Law, Trade and Finance, Realities 
ects. ee inance, Realities 
and Prospects. 


77 Harv. L. Rev. 388 ( Dec. 1963). 


Ebb, International Business: Regulation and Protection. 
78 Harv. L. Rev. 169 ‘June 1966). 


Dam, The GATT: Law and International Economic Organization, 
Focal eltnesbo lent lle nh : ee SELON 
Os) ee Jackson, World Trade and the Law Of the GATT. 
OF Lhe GATT 


Pisar, Coexistence and Commerce: Guidelines for Transactions | 
Between East and West. 
4 Harv. L. Rev. 4904 (1972), 


Fisher, The International Coffee Agreement: A Study in Coffee 
Diplomacy. 
7b. = Pol. 


2nt"2 Bus., 347 (Jan. 1973). 


Gold, Membership and Nonmembership in the Internationa) Monetary 
Fund. 


1S Vas 3s nt"i &L. (forthcoming). 
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AVIATION LAW 
Articles 


"The United States and the Warsaw Convention," 54 Dep't State 
Bull. 580 (1966). 


"The Warsaw Convention and the Washington Compromise, A View 
from America," 70 Journal of the Royal Aeronautical Society 
1061 (Dec. 1966). 


"The United States and the Warsaw Convention," 80 Harv. L. Rev. 
407 (with Allan I. Mendelsohn) (1967). 


"Some Reflections on the Montreal Agreement of 1966," 
33 Air L. & Com. 542 (.967). 


"Some Comments on Burdell v. Canadian Pacific Airlines," 
3 Vanderbilt Int'l 47 (1969). 


"International Control of Aerial Hijacking, A Comment,” 65 Am. 
J. Fat'h bh. 86 (i972). 


"Hijacking, Warsaw, and the Prot.em of Psychic Trauma 
1 Syracuse J. Int'l L. & Com. 345 (1973). 


"A New Takeoff for International Air Transport," 54 Foreign 
Affairs 36 (October 1975). 


"CAB v. KLM --- Bermuda at Bey," 1 Air Law (The Netherlands) Ne.1 
(1975). 


Book Reviews 


C. Shawcros:: and K. Beaumont, Air Law. 3rd ed. 
S Harv. %:t'l L. Journal 408 (1567) . 


E. McWhinney & M. Bradley, eds., The Freedom of the Air, 
a5 MeGill bb. dg. 510. (4969). 


J. Hildebrand, ed., Noise Pollution and the Law, 
37 c. Air lL. & Com, 415 9 


N. Aggarwala, M. J. Fenello, GC. F. Fitzgerald, 
Air Hijacking: An International Perspective, 
Nuvi. J. Int dis & Po . <z . 
J. Dutheil de la lochére, La Politicue des “tats-Unis en 


Matiere d'Aviation Civile Internationale ,21 Am. J. Comp. 
ls 40S (STs - 
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PRIVATE INTERNATIONAL LAW AND CONFLICT OF LAWS 


Materials 

Conflict of Laws - Supplmental Materials with Emphasis 
on International Probiems (417 pages, bound, not 
published (1975)). 


Articles 

"Jurisdiction in Personal Actions -- A Comparison of Civil 
Law Views,” 44 Iowa L. Rev. 306 (1959). 
(with Henry P. de Vries). 


“Tempura Mutantur ...' -- Wills and Trusts in the Conflicts 
Restatement," 72 Colum. L. Rev. 382 (1972). 


HISTCRY AND POLITICS 
Books and Articles 


"The Free Germany Committee -- An Historical Study" 
14 Rev. Politics 346 (1952). 


The Euroveéen Satellites, 
ee oe ‘ a 
M.1.1. Center for Internationai Studies (editor and part 


author) (1952). 


W. W. Rostow et al: The Dynamics of Soviet Society, 
1953, 1954 (contributor). 


Reviews 


H. Einsiedel, I Joined the Russians, 
15 Rev. Politics 393 (1953). 


J. Wheeler-Bennett. The Nemesis of Power: The German Army 
in Folitics, 1918-1945 
The New Leader, Feb. 15, 1954 


CONSTITUTIONAL LAW 
Reviews 


L. Henkin, Foreign Affairs and the Constitution 
87 Harv. L. Rev. 494 (Dec. 1973) 


ll3a 


STATEMENT, DATED JUNE 4, 1974, ANNEXED TO SUPPLEMENTAL 
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ANDREAS F. LOWENFELD 
COUNSELOR AY LAW 
40 WASHINGTON SQUARE SOUTH 
NEW YORK, N.Y. 10012 


1242) 800-2321 


June 4, 1974 


Consulat General de la Republique 
Q' Haiti 

60 Fast 42nd Street 

New York, New York 160017 


Re: Aerotr-de, Inc. v. Republic of Haiti 
Aerotrade, Inc. v. Banque Nationale 
de la Republique d'Haiti 


For professional services renfiered in the above 
entitled case, October 1973 - June 1974, including: 


Investigation of facts pertiner.t to complaint 
dated Augvst 17, 1973 and Order of Attachment 
dated Octover 5, 1973, including correspondence - 
and consulications with Mr. Serge Charles, Mr. 
Antonio Ar ire, and with other officials of the 
Republic of Haiti, as well as with officers 
and counsel of First National City Bank of New York; 


Study ct diplomatic correspondence betwe-a 
Republic ci Haiti and ".ited States Department of 
State,’ correspondence and conferences with efficials 
of Office of Legal Adviser and Office of Caribbean 
Affairs, United States Department of State, and 
preparation of formal Plea of Sovereign Immunity 
to Department of State dated October 29, 1973; 


Preparation of Motion to Dismiss Complaint 
dated November 5, 1973, together with Attorney's 
Affidavit, other supporting documents, and Memo- 
randum of Law; 
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Preparation of Memorandum of Law dated 
November 20, 1974 in opposition to 
plaintiffs’ motion for service of process 
in personam against Republic of Naiti; 


Oral argument. before Honorable Edward 
Weinfeld, United States District Judge, 
November 27, 1973 of motion to dismiss and 
motion for service of process; 


Preparation of Supplemental Affidavit 
Gated November 30, 1973 and accompanying 
documents in support of Motion to Dismiss; 


Preparation of response to plaintiffs' 
motion concerning funds held by United States 
Marshal, dated December 3, 1973; 


Preparation of affidavit Vated January 
10, 1974 together with supporting documents 
and Memorandum of Law in opposition to 
plaintiffs' motion directing attachment of 
funds to support separate action ayainst 
Banque Nacicnale de la Republique d'Haiti; 


Oral argument before Judge Edward Weinfeld 
United States District Judge of ‘Motion directing 
attachment of funds to support separate action 
against Banque Nationale de la Republique 
@'Haiti, January 15, 1974; 


Conference of counsel with Honorable Edward 
Weinfeld, United States District Judge, 
February 12, 1974 concerning issues on which 
‘Judge Weinfeld requested further clarification; 


Corresponcence and conversations with 
officials of Government of the Republic of 
Haiti and of Banque Nationale de la Republigue 
@'Haiti and research in connection with response 
to requests for information raised at conference 
with Honorable Edward Weinfeld, and preparation 
of Supplemental Affidavit dated March 6, 1974 
together with supporting documents and Memorandum 
of Law; 
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Telephone conferences and correspondence with 
officials of United States Agency for International 
Development concerning action by Aerotrade to com- 
pel suspension of United States foreign assistance 
to Re; ublic of Haiti; 


Study of judgments filea May 24, 1974 in favor 
of Republic of Haiti and Banque Nationale de la 
Republique a'tHaiti; 


Oral argument before Honorable Edward Weinfeld, 
United States District Judge, May 30, 1974, con- 
cerning plaintifis' application for stay of judment 
and arrangements for increased bond pending appeal; 


Freparation of Orders dated June 4, 1974 
directing United States Marshal to release funds 
of Banque Nationale Ge la Republique a'Haiti attached 
by Order of Attachment dated October 5, 1973; 
Preparation of motion and supporting papers 
concerning legal costs and damages to be satis- 
fied out cf bond given by Hartfore Accident and 
Indemnity Company dated August 23, 1973. 
$15,609.00 
* 613.80 
$16,219.80 


Received on Account 


(10/10/73) $3,000.00 
(2/15/74) S, 162.02 


Amount Due 


Anaxccas F. Lowenield 


je See pote te 
Atkiclaust- 
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MINUTES OF EVIDENTIARY HEARING BEFORE MAGISTRA 
SOL SCHREIBER, JANUARY 20, 1976. 


ral 
bed 


UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK 


AMD ARO 
AEROTRADE 


AEROTRADE, INC. and 
INTERNATIONAL, INC., 
Plaintiffs, 


73 Civ. 3687 


~armainst- 
Judge Weinfelad 


REPUBLIC OF HAITI, 


United States District Court 
Southern District of New York 
Foley Square 

New York, New York 


January 


* fn) orm mein . eriipnr a 
MAGISTRATE SO’. SCHREIBER 


BORAK REPORTING SERVICE, P.C. 
CERTIFIED SHORTHAND REPORTERS 
295 MADISON AVEPUE 
NEW YORK. N.Y. 10017 


(2t2) 689-8060 
NiGuY Pwones: (212) 475-1347 
(516) 467-6474 


N, GOLDFARB, HELLER, WETZLER & QUINN, 
Attorneys for Plaintiffs 
445 Park Avenue 
New York, New York 
ROBERT ARONSON, ESQ. 
of Counsel 


NDREAS F. LOWENFELD, ESQ. 
Attorney for Defendants 
New York University 
40 Washington Square South 
New York, New York 10012 


MURRAY, S 
Attorneys f Hartford Accident 
& Indemnity Co. 
15 Park Row 
New York, New York 
JEROME MURRAY, ESQ., 
and 
JASON WALLACH, ESQ. 


of Counsel 


THE COURT: May I have the appearance 


for the Republic of Haiti? 
MR 


COURT: And for Aerotrade? 


LOWENFELD: Andreas F. Lowenfeld. 


a 
ee | ars ? « 
: < * 
> 
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fh) 
- 2 MR. ARONSON: Robert Aronson. 
he 
3 THE COURT: And for Hendler & Murray? 
4 MR. MURRAY: Jerome Murray and Jason Wallach. 
5 THE COURT: This hearing has been called 
6 to take testimony and for me to make a recommenda- 
7 tion and report to Judge Weinfeld of this court. 
\ 8 The Judge's direction is set forth on the back of 


Tha 
Une 


notice's motion which was filed in this 


Court on Decemb2r 13, 


It read as follows: February 4, 1975, 


Case respectfully referred to Macistrate S$ eibe: 


for a hearing, and testimony to determine damares 


So ordered, signed Edward Weinfeid, U.S. Distric 


Judre. 


Since that referral there “ave been a-nurter 


of informal conferences before me aiid papers 


have been submitted to me concerning the outstand- 


ing, issues. 


Mr. Lowenfeld, are you prepared to go for- 


ward now? 


MR. LOWENFELD: I am, sir. 


Do you wish to make an intro- 


MR. LOWENFELD: Very briefly, your Honor, 


see it there are three issues left after 
of the other issues have been disposed of. 
fees. I don't have in mind 
pbmitted, as you know, an 
available if Aerotrade 


insurance company wants to call me to talk 


{ how the interest 
have here 
Dean, the assistant cashier 
sity Bank who will explain 


concluded. I plan to call 


question of who pays the 
charres as between Banque Nationale and 
Haiti and I have as a witness 


Elie Charles of the Republic of Haiti 


Foreign Ministry and he will testify. 


COURT: Do any of the counsel dispute 
the issues as they have been raised by Professor 
Lowenfeld? Is there any cbhjection in my calling 
hir "a professor"? I sould just as easily call 


him "Mister. 


MR. MURRAY: tL think 2¢..4 
a member of the Bar apnearine as a inember 
Bar and not as a fessor beinr accorded 


even thourh 


you respect him for 


rat 


Doctor of Law. 


+ 


have. have no ob- 
jection to your calling him Prefessor; it is not 


a jury case. 


Mr. Lowenfeld has presented t 
I aztree 
which he has characterized then. 

MR. MURRAY: I think the issues that he 
has raised, of course, have to be proven by him 
but there is another issue and that is the extent 
of the liability of the insurance, at this time, 
On a statutory undertaking that was filed in 
connection with this case and I think the wording 
of this undertaking is quite specific and the law 
on the obligation of the surety is just as specific. 


How do you look upon that issue? 


What language are you surgestine raises that point? 


MURRAY: The undertaking itself, your 


nave it before me, 
obviously, b lL wi you in more detail to set 
forth what ti ssi ‘ith rerard to the under- 
taking. 
MURRAY: There is no quest‘on in this 
case but that leral fees are an item or damace. 
Lowenfeld has already advised the Court 
has been paid his leral fees by the 
csi in the amount specified, approxi- 
The Republic of Haiti is presently 
to recover back from the defendant surety 
undertaking the amount that it paid to 
Professor Lowenfeld. The amount that the Republic 
paid to the Professor is not determinative of the 
issues. Your Honor must determine the fair and 
reasonable value of such attorney fees and I think 
it is an issue and rightly so stated by the 
Professor. 
IT understand your point that 
whether or not the amounts paid were fair and 


reasonable for the work performed -- 


MURRAY: And the other items of damage 


” 
i 


that are alleged. I respectfully submit that the 


proof must satisfy your Honor that this is another 


the surety and 


That the Repub 


IRRAY 


AY: That these ar eoverab le 


under our undertakinr. 


actually incurred such damares, why would they not 


fit within the bond signed by the Hartford Insurance 
which says that all legal-costs and damages which 
may be sustained by an attachment -- 

MR. MURRAY: Firstl: we must presume that 

pay these damages 
before the liability of t! surety becomes fixed. 
Our liability has been not determine 
have no obligation to make anv payment 1 
Court makes a determination what we owe. 

The damares proven in this case must subse- 
quently flow from the attachment and the necessity 
of the Government to defend this suit. The 
Government is affirmatively sneaking monetary 
cdamares in this special proceedinr. It must es- 


tablish -- 


THE COURT: Mr. Murray, if they incurred 


expenses arising out of the attachment in the 


orisinal case, is there any question in your mind 


shat if those are reasonable expenses incurred 
that thev would not {| he damare 
bond? 
vertainly; there is a rreat 
to whether or not Hartford 
any sum that the 


its mind it might 


COURT: [ am not savine what the 
believed in its mind but if the 
the Republic of Haiti had damares 


atta 


is made it would fit the 


No question at all in the 
way your Honor formed the question. 

COURT: I have before me a Supplemental 
affidavit sworn to by Mr. Lowenfeld, of November 
19, 1975 which sets forth his qualifications and 
his statement for services rendered in connection 


with the matter as : a curriculum vitae and 
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a statement containing hours spent. Does anyone 


have any objection in this affidavit 
mitted in evidence as t} 

rive on this issu preserving 
your right, of course, to cross-examine him on the 
matter. 


+ 


have no objection, your 


No objection on my part. 
upplemental affidavit, 
those portions dealing with Mr. Lowenfeld's 
qualifications, his curriculum 


statement for vices ? i will be deemed 


marked ’ se as Defendant Haiti's Exhibit 


(Tne document above referred tc was deemed 


marked in evidence, Defendant H Exhibit No. 


Aronson. 
@ sworn testimony. Do you wish to examine 
Lowenfeld on this matter? 
MR. ARONSON: Yes. 


And vou, Mr. Murray? 


I don't require him to be 


as a witness, your Honor, but if Mr. Aronson 


doesn't cover the few questions I have to put to 


Professor Lowenfeld about his bill, then I may want 


let you determine the 
want to put the testimony in. 
Semin with yourself being sworn 
Ltnes: *. Lowenfeld, and being examined 
by Mr. Aronson or do you wisn to put in the testi- 


ur 


mony of the National City Bank or the Republic of 


MR. LOWENFE 


would like to put 


oo fn 


testimony of < so she can get 
MR. ARONSON: In connection with the issues 
that were presented or characterized by 
Mr. Lowenfeld, it was my understanding that this 
hearing would only deal with factual issues and 
any over and above the factual issues presented 
here I think were already presented in the brief. 
THE COURT: What other issues are there 
other tnan issues that “Mr. Lowenfeld has 


now spoxen 


MR. ARONSON: Whether Mr. Lowenfeld would 


be entitled ti 


for services 


na 


de 


reces: 


minute? 


Lowenfeld, which was marked 
5 


rodine 
rain 


acco 


ion with the 


A Aararys. 
ARONSON 


One 


get any attorneys' 


| . | oa ft . 
determination 


+ a. 
iurcne 


fees or damages 


he rendered after 


+ : t 
interrupt f a 


or 


ssor 


Profe 


. 
j 


meee 


xhibit the last 


devoted, 


was 


of the initial 


bad 
4 


point, your 


also submitted, 


copy to the 


connection with the 


s 4 


i€ve 


that jis 
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2 attached to the affidavit ma.xed as Defendants’ 
3 exhibit 1, but we will stipulate it can also be 
4 included. 
5 THE COURT: You mean ec matter dealing 
6 with the disbursements? 
7 Ps MR. ARONSON: Yes. 
8 (Discussion off the record.) 


10 000 


ae A RA Oye cH 2 BGs seats NN Di tee ON having 
13 first been duly sworn by Maristrate Schreiber, 
sa 
tae 14 was examined and testified as follows: 


1s EXAMINATION BY 


pees an 
COURT 


Will you please state your full name? 


~~ 
JI 
2) 


Troxell Dean. 


Would you prefer testifying standing or 


sitting? 


A It 


matter. 


és 7 t 
Joeesn!t 


COURT: 


There is a scat for you. 
Thank you. 


VIRECT EXAMINATION 


r set? Lan a Ot ee 2 Oe ae ae Be 
BY FTIR. LOWENFPELD: 


You '.ave already riven your name. Would 
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you state your occupation, please?-. 
A I am an o7ficer at the First National City Bank. 

Q You are assistant cashier or is that no 
lonrer correct? 

A I was just promoted to assistant vice president. 

Q But you were assistant cashier when you 
prepared the affidavit? 

A I was. 

Q Were you, at the time that you prepared 
the affidavit, in the International Department of First 
National C’ty Bank? 

A Yes. 
And was one of your duties to look after 
the account of Banaue Nationale de la Renublique d'Haiti? 

Yes. 

Q In connection with that assir-nment of 
yours, were you asked to prepare an accounting of the 


charges attributable to the attachment of funds in this 


Did you make such an accounting? 


Q Is the accounting dated 18 March, 1975, 


which has been submitted to this Court, your affidavit? 


THE COURT: Is that the affidavit that 
is attached to the papers of the motion before -- 

MR. LOWENFELD: Your Honor; it is attached 
to my affidavit of 22 April. 

THE COURT: And the affidavit you sneak of 
is an affidavit which is in the supplemental 
affidavit that you submitted to this Court and 


which Mrs. Dean swore to on the 18th of March, 


That is correct. 


Gentlemen, do you each have 


© 


x 


Yes, your Honor. 


I wonder if you would just briefly explain 


how it was that you arrived at the charres and calculations 


that you summarized in your affidavit? 


A 


I took the amount of the attachment, the amount 


that we sesrerated from the Banque Nation-le account. I 


looked at the overdraft interest statement which the client 


is sent on a monthly basis. There is a total of overdraft 


t{nterest charred each month on the nerative balance in the 


account. 
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interest charges that were not related to the actual 
attachment and to the amount sermresated from the account. 
I deducted that from the total overdraft interest. The 
remaining overdraft interest was therefore directly 


e 


lated to the amount the bank serrerated from the 
in relation to this attachmeat. 
OURT: How much 
THE WITNESS - 


Wa INO. 


Q Let me ask you, this accountinr was si0- 


mitted, I understand, to Banque Nationale officials? 


Yes. 
And particularly Mr. Andre who was 
person you deal 


A Yes. 


tf \ 
sf 


account 


A 


A 


o's Tat Aam 
EXAMINAT 


e 


the exact amount of 
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Dean 
interest charges attributable to the attachment? 


did you find to be the amount? 


The total amount was $46,810.38. 


Q And you say that this $46,000 was debited 
to the account without objection and communteated to 
Mr. Andre? 
A 
further questions? 
don't have any 
further questions 


cross-examination 


ne charges 


account 


represents th 
to this amount over the 


sentember through 
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Q As 9f what date was the total amount charged 
by Banque Nationale? 
the end of June. 


The end 


Can you b 
No, because I car us he : pment in front 
f. me to know exactly wh fate the overdraft interest for 
June was debite 
interest charre attributabl: 
to the attachment, vou stat ne mrerated amount 
that you utlized. 


A 
A 


serregate 


amount of 
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I believe that is correct. 
Nevertheless, you used that two hundred 


thousand figure in the interest? 


that two hundred thousand dollars never 


it was never serrerated? 


had computed the 
10, do yuu know 
charges attributable 


to the attachment i have been? 


pronortion of the 


chargeable to 


couid you arrive : the charres would be 


o 


ratio of what was 


what would 


at Girt 


right, 


A 
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What is the percentage charged, approxi- 


It differed every month. 


Q But it doesn't differ as to the amount; 


ers as to the rate’ 


Yes. 


ratio, is that 
in response to Maristrate Sc! ber's auestion? 


aa 


I'm not sure. 


separately? 


ndicated in your affidavit what 


specifically with respect to each 


interest rat s noted on each 


ail 


for each month [It is up to 


Our bank to decide how much we are foing to charge our 


clients. 
That is the individual rate of First 
National 
A : rat for Banque Nationale. 
throushout the country have 
the same interest 


A iL don't 


to decide what they want 


of interest on such 


could be charged 


sure, as a corpora- 


leral charge. 


ink the rerular usury rate obviously 


throurhout the 
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A I am sure every bank has a different policy and 
IT only know what our policy 

Q Y ¥Y bank has a different 
interest rate? 


A 


BY THE COURT: 

Q Can you determine for us what the interest 
rate was at the time? 
A For each month would you like me to tell you? 

Q Yes. 
A (Referring.) For September it was an interest rate 
of 11-1/4 percent; October it was ll percent; November 11-1/ 
December 11-1/4; January 11-1/4; February 11-1/4 for 


part of the month and 10-1/2 another part; March 10-1/4; 


ARONSON: I have no further questions. 
THE COURT:..May I ask another question. 


What was the $216,750 which was not 


segregated from the $867,000? You took a total of 


$1,083,750, upon which you imposed the interest charfe. 
Sut you testified, I believe, that the amount serregated 
for the attachment was 


What does the $216,750 represent? 
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A These additional funds segregated by our bank 


represent a cover for probable interest costs and Marshalls' 
fees and expenses on the attachment. 
se read the answer. 
(The answer was read.) 
CROSS EXAMINATION 
BY MR. MURRAY: 
Dean, the order of attachment with 
which the bank complied snecified a certain sum of money 
to be turned over to the Marshall. 
A believe so. 
How much was that? 
I did not see that. 
Q The bank did comply with this order and did 


turn over the certain sum of money to the Marshall? 


us when the bank turned over 
any money to the Marsha 2 Let me help you. 
A I am not sure. 
Q Let me refer you to a letter, First 
National City Bank, October 24, 1974, Georre J. Clark, 
attached to the initial motion papers of the defendants 
in this case. 


Would you like to look at this letter from 


iHE COURT: May we mark 


fdentificatior and see if the witness can 
identify it. We will mark it He ford Exhibit 
A-l. 


(The document above reterred to was marked 


Exhibit A-1 for iden 


COURT: Would you look at a copy of 

a letter, Hartford Exhibit 
A (Referrine.) inds were turned over cil 
October 31, 1973. 

Q So First National City Bank had these funds 
to its own credit from the date of the service of the order 
of this Court ec over oO t) Marshall; is 
that correct? 

Yes. 

Are you saying that First National City Bank 


October 31, 1973? Is that 


was entitled to interest before 


your contention? 


A Yes. 
The order of attachment was, in fact, 
served on October 5 T33 (tent. that 4 


A 


Is there any ob!fection in 
marking this in evidence as ilartford Exhibit 1? 
not deemed 
We don't concede 


these were proper charires Lb aii. 


a4 


derstand an overdraft, it merely 


constitutes a loan by the bank to its depositor for 


payment of the denpositor's checks when the devositor 
doesn't have suffici funds in its account; is that 
correct? 
A 
f- money to the 
denositor; is 
hat 5 one way of putting: it. 

And the loan charves or the interest charges 
an interest rate that the bank determines it will make 
that varticular denositor? 

Rirht. 


there any varticular arreement sipned 


Not in this particular case. 


140a 


Dean 25 


Q So i. was an arbitrary firure that the bank 


fixed in determininr the 


an objection 


characterli 


is ohbjectiona: 


depositors 


+ 
the 


depositor did 


ise of these moneys while they 


were on denosit not receive any 


interest nayment for althourh the bank had the 
use of the 


The depositor could have used them. 


9 


10 


11 


12 


13 


14 


15 


16 


i7 


18 


19 


20. 


21 


22 


23 


24 


25 
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The bank never paid the depositor any 
interest for the use of the funds? 
A V jid not pay interest on checking accounts. 
&as i read your affidavit 1t appears 
me that you have taken firures and assumed an oblirsation 
on the nart of Banque Nationale to pay interest beginning 
with a date of September 24th of 1973 and I refer vou to 
the attachment. 
THE COURT: Mr. Murray, I want to ask you 
about that because the letter from First National 
been marked but was shown to the 
ates September 2nd, 1973 as the date 
service of the order of attachment. Now can we 
n amreement as to what date the order 
achment was served? 
MURRAY: I think there was a little 
COURT: In what respect? 


MURRAY: . 1 think the order of attach-— 


ment was served on the bank with respect to the 


Republic of Haiti and that the attachment was 
returned unsatisfied. 


The rirst one was Sentember @nd. 


believe that was the date. 
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It was returned unsatisfied because the bank 
claimed it had no funds on the part of the 
Republic and then another order was obtained 

based upon certain statements that the funds 

on deposit in the bank to credit of Banaue 
Nationale were, in fact, t} funds of the Republic 
of Haiti and a new order was obtat: and served 


on or about October 5, 


MR. LOWENPELD:: I think that is not quite 


THE COURT: Let me hear and let us see. 
Don't we have the ordersof attachment? Why is 
Mr. Murray's statement not correct? 

MR. LOWENFELD: I was not in the case then, 
since it was an ex parte attachment, and it is 
possible that Mr. | who was the counsel 


for First National City, can add to the explana- 


tion. par of Mr. Murray's statement is 


right. Then there was an order of September 20th 


nursuant to which the bank segregated. Now, for 
a reason that I never understood, that order was 
replaced by another order on October 5th which 

became onerative document on the basis of which 


we computed the time to answer. 
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There was an order served on September 20th. 
Maybe Mr. Aronson or Mr. Bruskin can Clear that 
up. "rom the bank's noint of view, that is when. 


THE COURT: ‘The order of attachment filed 


on October 5th talks about an attachment $867,000 


thereon and it was signed by 
Judge Weinfeld on October Sth. So therefore, the 
order of attachment that Mr. Murray was talking 
about as of October Sth was this second order. 
the first order was apparently served 
but never became operative. 
Tt was returned unsatified. 
There were three orders, 
your Honor. judee Weinfeld sirned three documents. 
The first « was returned unsatified, the second 
one on September 20th and the third one, which I 
don't have a copy of with me, was on October 5th 
and why the second was superseded by the third, I 
don't know. Maybe Mr. Aronson knows. 
econd one operative 


or was it only the October 
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orders were complied with. 


MR. ARONSON: 


Lowenfeld and myself and Mr 


to this the Court’ 


to save 


is foinge to be a matter of 


MR. In any 


fermane point 1: he date 


turned over the funds 


TINT COIRM. 


your provision that 


MR. MURRAY: 


The 


firure attached 


re 
aii 


you have of your idavit? 


A 


overdraft 


interest which 

were they prepared by y 

A Yes, the 

were prepared by me. 
presume 

dy ascertaining what 


thea 


I believe that 


Professor 


. Murray 


can stipulate 


time. am 


sure it 


ann 
record 


Y 


event, i.think the 
actually 


eee 2 
Marshall. 


that the sermane 


$867,000. 


4 Tiny 
Vv « Yy 


LO 


your affidavit 


ed these amounts 


thea 


vas 


account or 


correct? 


The way I computed it was by taking the figures 


iraft interest statements which were found 


column here under "Current [Interest Charres" from 


unrelated interest charres, 
i.e., those charres related to overdrafts which exceeded 
Ghe amount of) 31. 
about two different 
papers now. Would you 
attached to your ai Baw. th) when dos statement of over- 
draft ; ae a you have a SO Ghag 
will mlad 1 es one. 
computer 
Interest"? 


, ¢* 


the columns it has 


amount of 


« 
LO ARNE ME ESOS NES ER RAIS ER SSN RAS A Pr RIN re A HR NNO A A RG SSE RR HR ne RAR tA ANNA AA WSs SR AR AR Se DAD Pk SR RR AERO AoE OE 
sts ceaeasivcieiaiaaiaia serierme ecm amma a ment nee wr REE NERA . ese gee el won . > eesti . 
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I did not prepare any of these firures. 


Q r computations were nredicated 
upon these firures? 
A Yes. 

Do you know who pnrepared these ftrures 

encompassed in these documents entitled, 
Overdraft Interest"? 
A Our overdraft interest department. 

Q Do you Know how they computed? 
A I did not work with them. I know how th 
them. 


It would seem to me 


question. 


Q Is it fair for us to assume 


Nationale had overdraft charres its account 


the October 5, 1973 order o! 


there anv serreration 


That 


SC A A AS A SAT TERE iA RSI IRIINS EEO AS OCS DORA KERNEN i AR A RSTO A SAN 5 DAE: RS REP DORI REI SSE SP RE II VOM VON 
7 om ware on ernriteonenesten eateninasenienaa am i = on ero = 


A The segreration was done 


the department did that 


elaborate. 
The 


of the bank not havine enourh 


cover newchnecks that it is 


Do you know 


by 


bank accounts in any b 


ank 
that the overdrafts 
No. 


KNOW 


drew resulted i 


have any ide 


' £ a? 
OG Wir ee : 


When did the bank 


return of money from the Marshall, 


under orders 


interest charyres 


money 


whether 


during 


+ bs 
whether 


ef 
n 


as per our orders and 


to do that. I cannot 


were a direct result 


in its account to 


that 


40 
COPrecy.: 


> 


Banque Nationale had 


this 


period of time 


statements? 


oO 


Banque Nationale 


the overcharges for 


a what tne purpose was 


by the way. 


the account. 


receive advice 


or the 


the 
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until you got the money back? 
A I know we credited the funds on J 
assume that is the date. 
Is that when you received 
the Marshall? 
A 
record as to when the 
money was deposited back by the Marshall]? 
know the rot back into the account on 
you charge Banaue Nationale interest 
for June llth? 
A Not June llth; we charred 
through June 10th and up to June llth. 
there were, 
numerous interest charre: b : i account 
Nationale; is that not 


if 1 Ty - At 
A R nf. I Just cet June out. After 


June 10th, were numerous overdraft interest charges. 


. 


So Banque ‘iationale was overdrawing on its 
account even after f h money back? 


A Occasionally. 


149a 


Dean 
I don't have the record here, no. I just have 
ince September. 
you have any idea or any record to in- 
Bank sesregated 
the account of Banque 
Nationale? 
A All I know is : it is the bank policy 
have no further records about it 
really 


the 


more than 


Therefore, even if we took 


Instead of $] .03 750 th: would be 


approximately 380 nercent of the interest charges 


which would brine it down to somewhere in the 
for an assump- 


his client is 


most that 
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the Republic of Haiti, if they were entitled to 
make recovery, would 


+ 


So would accept your nosit 
All, ¢an be 


aA serrermated account or for the attachment; 


but it sti) Or down to tr fact that the real 


question ty hi: Se S$ , is whether or 


not the Renub { Hait s oblisated under the 
facts to pay. 
MR. MURRAY: We haven't even 
point where the bank had a leritmate rirht to 
charre interest for these so-called overdrafts. 
THE COURT: Why don't you make that position’ 
MR. MURRAY: The witness has testified 
there was no written arreement between the parties. 
Hi COURT: There is an understanding in 
the banking field that if you serrerate accounts, 
counsel, you are soins hi ed for such 
segpreration. 
MR. MURRAY: These are chargees for over- 


My bank has an arreement with me -- maybe 


lue respects -- 


does not charge me 
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these miscellaneous charges. Why First National 
City Bank charged the Panque Nationaie for these 
charges, I do not know. 

THE COURT: Why were such charges made? 
It is the common bank policy to charme clients 


for overdrafts, number one. Number two, in this particular 


case we have a line available to the Banque Nationale for 


which we charre them interest. The line includes over- 
draft privileses and other types of financinre.. 

I am not sure if the line is advised or unadvised, 
which is banking terminolory for whether we have this in 
writing to the client or whether it is informa 
certainly well understood by the client tha 
charged for any overdrafts they incur in this account. 

MR. MURRAY: I still naven't seen any 
ny obligation. 
I suggest you rely upon that 
that w: be sufficient. Mr. Lowenfeld 
believes h proof is not necessary under the 
circumstances, he too. Then the Court 
will make that determination. tf he 


it's necessary, he will put in proof. 


REDIRECT EXAMINATION 
BY MR. LOWENFELD: 
Mrs. Dean, there was some 
the charres here mirht have been arbitrary some way. 


Isn't it true that the interest charres were based on 


the prime interest rates plus a marrin which was understood 


between Banaue Nationale, in ., ase the client, and 
First National City Bank? 
MURRAY: 


feoinre to object 


MIT form 


a libe 


The question is sustained. 


HE COURT: 
you ourht to be reasonab 
Mr. Lowenfeld wants to 


may do s and if you hav 


charres computed? 


MR. MURRAY: [*m going t ject to tha 


v 


your Honor, on the groun: hat the witness has 


’ 


already testified that she Ss not know and this 


would be ; imr e jues on on redirect. 
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computed? How did they arrive at the percentage? 


A The percentage figure is arrived at by our depart- 


ment. It is arrived at by our deciding, what spread over 
the New York base rate or -- excuse me, we decide to charre 
the client. The cliernt is aware of this 
an arreement with them. That is how th 
calculated. 

Whether oral or 
there was a prior understanding and prior practice of 
overd: fts between Citibank and Banque Nationale? 

MR. MURRAY: I am going to 

the form of that question. 
THE GOURT: 


o 


ducing the question, if you will. 
it true that 
standinr concerning overdraft cha 


that Banque Nationale might make? 


wledre as to what that a: 

COURT: We don't know if 
to state whether is one. Let 
Could you ren 


COURT: 
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please do not start 


Was there an 


Nationale and Citibank prior 


action concerning overdraft 


Yes, there was an 


that 


You know 


I know there was an 


What 


an approved line"? 


That means that our 


approve this facility 


use an overdraft or to use 


at the rate that he 


is 
this 


followed in 


don't understand 


Were the charres 


fying to made nursuant to thi 


1) 


7 


Just one more 


the serreration of an amount, 


o the Marshall, 


common 


privileres 


anorovedc 


manarer in 


rrantine 


same 


oe 


with, “Isn't it true". 


amreement between “aique 


to the commencement o 


© 


and charres? 


arreement. 


of your own knowledre? 


an arnnoroved 


does that mean, "it was 


+ 
~ 


n Haiti asked us to 


Ranaue Nationale an option 


other loan f 


eC 


~~ 


o 4 
practice, 


have been testi- 


or agreement? 


question: {if you Know, 


uw 
Was, 


in excess of the amount turned 
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I am not sure. I believe so, but am not sure. 
THE COURT: Professor, I reneat to you 
what I said to Mr. Murray. I don't know why we 
are dealing, with the $216,000 in any case. The 
most your client could recover, if he could re- 


cover anything above counsel fees, would be 


in the aree of $20,000. If he was ovligated to, 


there is no question in this case that even an 


$867,000 as the attachment fisxure and at the 
nterest rate that was talked about, either at 
11-1/4 or 12 percent, the amount in question would 

be over $30,000, so I do not think, unless you 

see a loophole somewhere, where the $216,000 

has any relevance to the issue we are trying 

here. 


You are quite right. 


just trying to suggest there was something arbitrar 


here. I don't think there was. Cts Ques 
right. 

THE COURT: Maybe in some other case some- 
body mirht raise it as to why a bank does serre- 
gate more than the amount in question but 
case I don't think the court need be advised of 


the intricacies of such activities. 


cece nnrtie ien Samtngr ma sae fn meme or 


RECROSS 
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MR. ARONSON: I will submit that the loop- 


hole you referred to is Mr. Lowenfeld has not 
established what the precise charges mirht be. 


THE COURT: 1 think the Court 


ran from 11-1/4% until 
what Mr. Murray says that Seotember is not; 
if any date should have been started, it should 
have heen in October. That would reduce the 
amount by $750 more. I don't think the exact 
amount need be shown to the enth derree, 
Mr. Aronson. | may be wroner. 
Any further questions? 
MR. LOWENPELD: 3 further questions. 
MR. MURRAY: I have one iore. 


A My ar 
fra 2 


BYAMT' 
DAA LIN 


BY MR. MURRAY: 


Q How long, have you been with First National 


City Bank? 


A 


between 


Seven years. 
Were you a party to the agreement made 


Bank and Banque Nationale? 
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A Not between Banque Nationale and our branch, to 
my knowledge. 
Q 50 anything that you have learned about 
document has been passed on to you by some other 
party? 


A I get a report from our branch manarer requesting 


approval for these facilities and approved by New York. 


Q What we are interested in knowing is 

what the agreement was between First National City Bank 
and Banaue Nationale. Do you have any writing of any sort? 
A I have nothing in writinr. 

MR. MURRAY: No further questions. 

THE COURT: Any further questions, 

Aronson? 
IR. ARONSON: 
THE COURT: "Thank you, Mrs... Dean. 


are excused. 


urray surrests there is nothings 
We do have several alrfidavits from 
the record, who says he understands these othe 


“here is 
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affidavit. I don't want to arrue the point. 
We do have -- 
THE ‘COURT: The Court: cannot 
davit as evidence unless there has been 
with counsel as such. 
MR. ARONSON: 1 would object to the affidavi 
grounds of hearsay 
COURT: I tere to think that may be so. 
You don't have any wayof examinine the affidavit 
under cross examination but the witness' testi- 
mony talked about a usual bankine vractice and 


I) don't: think, ls \to be .strick as such 


nor did anyone even raise that 


whether or not there has been an adequate show- 
ine of proof as. t he tyne of arreement and its 
detailed terms is a point fc counsel to argue 
but a banking witness can testify as to what the 
practice is and what was told her in the usual 
course of her bankinr activity 
MURRAY : 
the usual bankine pnract 


Rank 
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MR. MURRAY: That is not eviience before 
us; that is hearsay. 
COURT: I don't know why 
You didn't object te it soinre in as beins hearsay. 
I assume you had it in because vou expected it 


to be the usual banking practice. 


MURRAY: J1id make the usual objection. 


OURT: We will see in the record. 


There is no auestion in my mind there is banking 


arranpement. St testified as an assistant vice 
president. true she didn't have the exact 
data with her but I assume both parties could 
have served her with a subpoena to bring it in 
or ask her to return it. 


' 


Let's have the next 
MR. LOWENFELD: I would like to call 
Mr. Serge Charles. 
Mr. Charles, maybe we ourht 
Wwe will complete 
Lowenfeld. 


yreak for lunch about 1:3 


(Whereupon a five minute recess 


having 


first been duly sworn by Maristrate Schreiber, 


was examined and testified as fo 
DIRECT EXAMINATION 
BY MR. LOWENFILD: 
Would you state your 
for the record? 
serpe Elie Charles, 
You area citizen of the Repub] 
6G. Sir. 


Could you 


a fraduate from 
licensed derree in law. also a praduate 


University Law School, International Law. 


am legal counsel for 


¥ 


and also to the Foreien Ministry. 


other C ve and have been at 


a lawyer emploved 
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THE COURT: This is introductory, counsel. 


Q My next question will make that 


Could you state how you first became involved in 


I was in New York in Sentember, 
called by the Forecirn Ministry to assist 
Q is 2t true that 

in Haiti when they called you? 


Your Honor, ! 


it is established that he is testifvinr 
on his own personel knowledre as oppose 
hearsay information. 

COURT: Objection sustained 


form of the question. 


why he was called. 
We assume it was in connection 


this matter so why don't we just move aheac. 


aa 


w * oe 1] 7 ~ 1) 2 1f - yet oy 
You were called by the Foreifzn Ministry 


4 
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Government and I presented the motion. 

Q Ts it true that you then recommended re- 
tention of New York counsel? 

Not at that time. First of 
that there were two wavs to ro about it. 
the dinlomatic route or the leral route. 

MR. ARONSON: Excuse me, your Honor 
were two ways: 

The dinlomatic route or the 
A (Continued.) At the same time I contacted my 
Professor here i asked him advice and he did advise me 


in takine the 


Q 


to go throurh all that, 


you contacted m nd then I w retained, 
been t} alison between counsel and 
A } correct, sir. 
Is it true that at all times since October, 
have been familiar with this 
That is 


when [ needed information in 
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that Mr. Charles was acting as liaison between 
you and your client, the Republic of Haiti, 
andall matters, I assume, we can assume, were 
transferred or he was kent abreast of everything 
that was hapneninre. 

MR. LOWENFELD: That 
establish. 

Skipping throurh the present litigation 

and moving directly to the motion on the bond, did you 


consult with the president of Bannue Nationale, Mr 


ath . 


concerning payment of the exnenses? 


A That is correct, sir. 

Q Do you know approximately when you did? 

It is difficult to nut a date on it because every 

I see n, we talk about that. 
Let me be speeific. Do you recall that 
I reported to you following a conference before Magistrate 
Schreiber on May l2th, 1975? 
A hat is correct. 
you recall that I reported to you that 
Magistrate Schreiber -- 
MR. ARONSON: Objection, vour Honor. 


mtu 
+. 
a 


Lowenfeld, may I ask the witness 
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MR. LOWENFELD: Yes, your Honor. 


EXAMINATION BY 


THE COURT: 


Q Did the Republic of Haiti pay Banque 


Nationale for the approximately $46,000 charres? 
That is correct; sir. 
When, approximately, did they pay? 
think it was in July. 
In what manner did they pay them? 
By debiting the account of the Republic of Haiti 
Banque Nationale. 

Q What was the basis of the Republic of 
making, payment to the Banaue Nationale? Was there an agree- 
ment between them; why did they pay it? 

A That was basic understanding. 

Since Banque Nationale was not involved in the 
transaction, that the transaction was a Republic's trans- 
action, we think, at that time, that it was equitable, 

that the bank pay. 


Q You mean you made an enuitable payment, 


That is what 10 was. 
Was there any apreement in 


you to make 3uch a nayment? 
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I think so. 


Q When you say you think so, what arreement 


are you speaking of? 
MR. ARONSON: f there is an arreement, 


summest that the hes evidence of such arree- 


That is what I am gettinr to. 
n you say you think there was written 
apreement between the parties requiring the Republic of 
to make payment, what arreement? 
There was no written agreement. Acc 
president who told me that the Republic - 
The bank suffered 


bank suffered 


ny 


Q Did the Minister agree because of an 
equitable consideration? He thought it was right for him 
to do so? 
A That is rignt. 
legal consideration? was 
anythinr he £ quired him lerally to maxe such 


ermination? 
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it an eauitable determination? 


Any further 
thinrs 
to clear up thourh vou have asked 


of the questions that was soine to ask. 


I think, thourh Mr. Charles’ Enprlish 


very rood and he was one of our better 


+ 


I think there may have been a slirht misunderstandl: 


BY MR. LOWENFELD: 
Isn't it true that 
letter concerning this payment? 


Definitely 


show them to the 


witness. 


Aurust 5th 


Dean -- 
LOWENFELD: 
COURT: Ali rignt, 
Lowenfeld. 


Do the letters of July 25 975 represent, 
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as you understand it, the armreement between the bank and 
the Republic? 
MR. ARONSON: Objec your Honor. 
The letters sneak for themselves. 
The letters wlll Is there 
beinr introduced? 
first on the rrounds 
of hearsay. Second on the 
not the best evidence unless he has 
s possession. 
COURT : Tf he can identify the 
letters, that would 
into evidence a 


That would 


or not the 


letters were sent, the Court sh 


insist on having the originals. 


think we need 


EXAMINA N BY 
THE: GUUEL s 
iis letter, whic 


Lowenfeld of Aurust 
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and I ask you if you can, can you identify the sirnature 
on this letter written in French? 
Yes. 
Whose sirnature lis it? 
the Minister of ltnance. 


Have you seen it 


there any question in mind that 
that is t) Minister of Finance's 
s correct, sir. 
COURT: y question that 
translation into Enrlish is correct or shall 
I ask the w ¢ { his judmment, it 


ATION CTT. t ae 
AR Oil: I no obJection to the 


JIWO 


Do you recorpnize the sirnature on 


of Banaue Nationale on it? 


Whose signature is it? 


sirmnature of the nresident r Fe Nationale. 


au wrt ve eer y MB 
nave you ever seen iv 
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Is it the same signature? 


The two letters, one July 25th and one 
July 29th will now be deemed in evidence as Defendant 
Republic of Haiti Fxhibits2 and 3, settine forth the under- 
standing, of the parties. 

(he documents above referred to were 


deemed in evidence, Defendant Republic of Ha 


Exhibits 2 and 3, respectively, for identification, 


Can I renew my objection on 
the frounds of hearsay? 
Objection overruled. 
If your Honor please, I 


44 
Sd 


am also going to object on the rrounds that 
is also not the vest evidence. 


THE COURT: When two parties exchange 


letters, there is, of course, still the question 


of what was the legal responsibility, if any, 
of the Republic of Haiti to make payment. These 
that issue, just to the under- 


varties. 


you refe 
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THE COURT: Affidavit of July 29th. 


MR. MURRAY: There are several letters 
in there dated July 25th, all the same date. 

The only one T am talking about 
is the ietter of July 25th and the responsive 
affidavit by Mr. Andre. Weren't these the two 
documents that you are talkins about? 


LS) COrrect. 


The letter by Mr. Andre? 


And the affidavit 
not present. 


The letter of 


THE COURT: Next question. 
The question has been raised by counsel and 
Judge Schreiber as to what was the reason for this exchange 


’ 


letters. Was there a law of Haiti which authorized or 


. 


ol 


required sucn 
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witness has already testified on direct 


that it was not a leral consideration. 


an equitable consideration. This would 
contradiction. 

LOWENFELD: Let's see what he 

ARONSON: I don't believe the gq 
prover. If he wants to imneach the prior testimony, 
there is another way of doing it. 

COURT: Most equitable considerations 
are based on legal grounding. Are they not? 

i do not arree with that. 

know that American Express made a very substantia! 
settlement based on equitable considerations tha’ 


perhaps might have been founded -- 


Is there any Haitian law apnlicable to 


relationship between Bangue N fonajJe and the Repnub1! 


Haiti? 


- 5 +] er 7 - +}, 
say is that the bank suffers at the 


bank was renaid by the fen 
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The Republic of Haiti felt that the bank's loss 
was due to this case and they, therefore re- 
compens®ted their bank for the damages the bank 
incurred. 

MR. LOWENFELD: I think if you read the 
letters, the bank said to the Ministry, "Hey, we 


have suffered a loss." And then the Minister 


said, "Yes, that is true." And law neither applied 


or prohibited. 

THE COURT: Isn't that the issue that we wil 
have to resolve on a legal basis? The bank 
suffered a loss, had damages, went to the 
Republic of Haiti and said, "We have damages 
because this case involved you.” And the Republic 
of Haiti said, "We agree and therefore we will 
make up your damages." 

And now the Republic of Haiti is going 
against the Hartford Insurance Company saying you 
set up a bond for these damages. The Hartford 
Insurance Company is, in turn, arruing, as I assume 
they have been, that these are not damares the 
Republic of Haiti suffered because the Republic 

Haiti could have walked away and not comn 


Banque Nationale and fancue Nationale could not do 
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anvthing about it. 


Could the bank have done anythinre if the 


Renublic f Had said they would not vay 


n 
A 


arrument 


for the 


They could have gone to court. 
Q Where? 
In Court in Haiti. 


Q What would they have done in Court in Haitt° 


4 2 
wae 


This I don't know. That would be up to the jJudze 


There was a sugmestion made here in prior 


that this transaction was a charade put on only 


Magistrate. Was there? 


THE COURT: With all due respect, I 
don't think anyone has said this is a charade. 
In prior hearinres all counsel has raised as an 
issue of law is whether or not the Republic of 


Haiti was responsible for any damares incurred 


que Nationale, assuminr, they incu 


arreement to 
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transaction depending on the outcome of the proceedings 


in New York? 
A No. 

Are there anv other documents respecting 
this that vou know about? 
A No. 

Q Have you made a search? 

don't have any reason to meke a search because 
would have been involved. 

MR. LOWENFELD: I think that basically 
completes my examination. I would like to 
make just one other line of questions. 

THE COURT: Sure, go ahead. 

MR. LOWENFELD: And the line of questions 
concerns, in a sense, the best evidence. As you 
know, we had originally thourht that we would 
met Mr. Andre and I would like to establish why 


is the best witness I can bring. 
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MR. MURRAY: I will not. 
MR. ARONSON: No, your Honor. I would 
Suggest it is irrelevant as to why Mr. Andre 
is not here. 
THE COURT: If they raise no objections, 
see no reason, unless you see some other 
reason. 
LOWENFELD: If they are not objecting -- 
COURT: They will raise no objection 
Andre's failure to come forward to testify. 
MR. LOWENFELD: If that is understood, then 
no more questions of this witness. 


MR. ARONSON: To phrase it the way I woul 


abe an 


like it vhrased, we won't expect the court to ad 


the fact that Mr. Andre is not here 


v 


TH OUR: Ou! 1, you may berin. 


EYAMIN MTA 
a fA 


rs | +avVil 
CON: 
P\Je¥ « 
Are you an employee of the Republic 
rircnt. 


In connection with vour employment, 


respect the 
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I don't understand the question. 


MR. ARONSON: Read the auestion. 
(The question was read.) 
The answer is no. 
Did you have any responsibility with 
resnect to exnenditures made from that account? 
No. 
Q You have no idea of the snecific pnurnoses 
for which expenditures were made from account N 10926785? 
A No. 
Who would have that knowledre? 
would say the president of the bank. 


Mr. Andre? 


Do you know whet} 
tains any corresnonded accounts 
States? 


~ 


Know they have a corresnondent in Miami, fer 


Do they have any others in the United States: 


don't know. 
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Q Are they checking accounts? 
Checking, accounts. 
Do you know whether any of the expenditures 
which were made from the Banque Nationale account at 
First National City Rank during the period October 1973 
through J 1974 could have been made from other 
within the United States of 

Nationale? 
A This: t gon"*s) know: 


Q You don't know? 


- Andre's affidavit, which has been 


submitted to the court, dated July 29, 1975, Mr. Andre 
states on nage 2, first paragraph, ‘The funds attached 
in New York, referring to account No. 
National City Bank, are not the property of 
Government but belonse to Banaue Nationale.” 
ment true? 
That 
through June 
is ¢orrect. 
In Mr. Andre's affidavit dated October 31, 


e 


Andre states on page 3, second full parapraph, 
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of the Government of Haiti." Is that statement true? 
THE COURT: Counsel, I find this somewhat 
difficult to understand. You are asking this 
witness to testify to the truth of what some 


other witness swore to. 


MR. ARONSON: No, I am asking him to testify 


truth of the fac 
COURT: As Vb 1 aT "act is true. 
You may phrase the question but I don't think it 
is proper to ask him whether or not a statement 
sworn to by someone else is true. You want to 
know if the fact is true; objection sustained. 


Rephrase the question. 


Is Banaue Nationale a part of the Government 


A I have answered the question. 


EXAMINATION BY 


What is the relationship between the bank 
the Re: ublic of Haiti? 


A I think the bank is a commercial bank but 


special relationshiv with the Government of Haiti. 


arent and the treasurer fo! he “overnment. 


Where is incorpvorated? 
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A Actually in Haiti. 
BY MR. ARONSON: 
Do you have any responsibility with 


ne functions of Banque Nationale? 


You know nothing about their internal opera- 


detail. 
(Discussion off the record.) 
Counsel, maybe I can ask 
Mr. M 1 ask a few questions and you can 
come back. 
ARONSON: I am almost done. 


you a praduate of any Haitian law 


In connection with the letters which have 


been admitted into evidence, I belteve, 


1 for a fact whether that letter was ever sent? 


' 
Aww 


kno 
How could it be otherwise? 
COURT: Just answer the auestion; 


xnow. 


July 
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Q How do you know that? What 


conclusion on? 


was present when 


Where were you? 


Andre. 


correct. 


Do vou know for 


Andre; we are 


25th from Mr. Andre to 


speakinr 


4 
ry) 
MUL 


7 
A 


do you base 


the letter 


in evidence, 


18la 
Charles 


MR. ARONSON: The affidavit 


by reference the letters. If, however 


affidavit was beins nut 


thouytht 


v 


A 


Andre and the affi 


é ibeeasesery 
LOWENFELD: 


matter how you mar 


snat were asked j connection. 


AATTRQMm. Tr 


COURT: I understand. 


nresent. I know he rece! 


Andre's letter wtlt’ 


+) ° e 
the sirnature so 
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MR. MURRAY: I want to object for 
a moment. I know Professor Lowenfeld has ro 


leading the witness or coachinr -- 


{ aah 


intention 


in possession ofr 


Your Hono: , could I take 


interlude of Mr. Murray's questions? 


Lowenfeld 


would do 


everything I could 


THE COURT: & I am soing to sustain 


the Court's 


— 


if you want question, nlease do not 


ask him about your You want to give hima 


hypothetical rive But do not 


hvoothetical. 
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2 anyone else but you, with all due respect. e 
3 a Did the Banque Nationale ever attempt to 


4 pet « bond of undertaking to discharge an attachment of 


5 the bank's moneys at First National City Bank as is pro- 


6 vided bv the New York State Civil Practice Law and Rules? 


7 THE COURT: I witli object. 2 wild sustain 
a 8 an objection. I don't understand the question. 
9 Q I will rephrase it. Did Banque Nationale 


10 ever, after the attachment, attempt to met a bond of 


undertaking and I will show you a form. (Handing). 


COURT: Let’s mark it for identificat .on. 


sats 
MUTT 


13 How can this witness testify about Banque 


eT MWIINP AY % 
mo. LAAT 


Tam, aiuvkcineg. nim: 


MIT COUR: Tf he 
nas Nestle io A. 6 ain 


KNOWS. 


18 THE COURT: Ask Bim if the ‘Banque 


Nationale ever fot an undertakinp, to release the 


This” Ebdon" G Know), 


Q You straduated from NYU School of Law? 


recu. 


xnow there is a procedure whereby a 
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person whose accounts have been attached can obtain a re- 


lease of these accounts by filing an undertaking; do you 


know? 
A don't know. 
Did you ever consult with Professor 
Lowenfeld about getting a release of Banaue Nationale’s 
funds by merely getting an undertaking? 
THE COURT: Counsel. wait. Io don't 
understand the point. There are one of two 
ways a party can proceed. They can put up an 
undertaking or keen the attachment in order. 
Are you sugmestins that an undertaking 
would have been cheaner than 
MURRAY: Absolutely. 
COURT: You will have to present 
that, counsel. 
MURRAY: It is a standardized -- 
COURT: I am not going to. take ‘an 
oral argument on the point. If you want to show 
they could have mitisated damages by an alte:iative 
measure other than keeping it, I will permit you 
to putin prool . 
far as you know, n 


made by anyone to nost an undertaxing in 


‘ ‘3 
act AONE SESE NLA AC ee RR SRE AARNE OE HSH A RERUN EN HUES 
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the attachment? 
A I don't know. 
This was never discussed with Professor 
Lowenfeld at all? 
A No. 

Q Do vou have any ideas as to why overdrafts 
were incurred in the account of Banque Nationale th 
resulted in those interest charges that were made? 

A I really don't. know. 
MR. MURRAY: No further questions. 


EXAMINATION 


MR. ARONSON: 
Do you know when Banaue 
learned t..at the interest on overdrafts had been debited 
to its ‘account by Nirst National City Bank? 


- 


A I s hard for me to say but I think it must 
have been some time in October. 


Notwithstanding the fact that in June, 


as Mrs. Dean test all the charres were in fact naid 


by Banque Nationale to First National City Bank? 


A They were naid Lowenfeld, October 


talking about June. 
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Banque Nationale, to the best of your 


knowledge, knew at that time that they were paid? 
A Yes, paid. 

MR. ARONSON: { have no further questions 
of this witness. 

THE COURT: With rerard to the testimony 
of Professor Lowenfeld, we have the affidavit 
that he has submitted and I will permit you, 
obviously to examine him on anything you wish, 
but I do want to ask whether or not there will 
be any examination of Mr. Lowenfeld and, if 
so, if you would kindly point out to me what 
areas that you wish to examine him on, I believe 
that one of the objections made by Mr. Murray 
was that the last eirht hours of the Professor's 
time schedules indicated that he worked on 
preparing, motions and supnporting paners concerning 
the leral costs and damares to be satisfied out 
of the bond given by Hartford and 
Mr. Murray, your objection would be that those 
eifht hours or $430 are not part of the legal fees 


in the defense. 


hours should not be 
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THE COURT: If Mr. Lowenfeld waives or 


his client waives these eight hours, 


reducinse the 


amount by s there any other area? Is there 


other area that you rentlemen wish to examine 


Lowenfeld on? 


+ 


I wish to examine him on 
computation of his fees, among other 


r 


I suspect it is not going to take more than 


minutes. 


Mr. Lowenfeld, would you step 
forward and raise hand. 


MR. MURRAY: I will waive the swearing, 


if you will, counsel. 


xT 


No, there is no reason why 


sworn unless he has religious 


ANDREAS : OWE 3 having 
first been duly sworn by Magistrate Schreiber, 
was examined and testified as follows: 

Mr. Lowenfeld, you have sub- 
mitted to this Court an affidavit which sets fort! 


your background or professional standing and the 


work that you performed in this case. It is 


dated November 19, 1975 nuttine aside the 
hours which have been waived, I understand that 
Mr. Aronson will now conduct an exanination of 
you on these matters. 

May I sussest that both the examination 
and the answers be only with regard to the matters 


that are set forth in the affidavit. 


XAAMINATION 


Lowenfeld, are 


law before 


Are you admitted to nractice law before the 
Southern D f New York? 


A 
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services to Haiti? 


A 260 hours less the eirht, that would be 


COURT: In connection with 


Q Did you maintain time records in connection 
with rendering services? 
A Yes, 1 did. 

Q Did you maintain any time 

No, I maintained them in a little black book which 

would write down every day (referring) how I would spend 
the time. 
tn a calendar? 
It 1s a kind of calendar. I would put the date 


side and the time spent (indicatinr). 


Are you pointing to a book that you have 
your hands? 
have 
do you 
A 


addresses. 
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BY MR. ARONSON: 


Q Would you characterize it as a pocket-day 


calendar? 
A Pocket notenook. 
THE COURT: You wish to look at it? 

Q Are the calendar entries which relate to 
this case and also your June ith letter attached to your 
affidavit and admitted in evidence, the ones you have in 
your possession right now? 

A I have not wanted to introduce it because it is 

a little messy, like everyone's little calendar but it was 

this that [ used to make this (indicatinz) nlus the document 

that were introduced plus I have an office desk calendar. 
THE COURT: When you set forth an hour. 

For example, for the first matter ¢2 hours in 

connection with the services rendered as set 

forth in vour rirst paragraph of your letter of 

June 4, 1374 to the Republic of Haiti. In the 

left hand marrin you out 22 hours. Are each of 

these hours for work performed in connection with 
that pararraph sted in your bock? 


in my coverins 
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time but I had the total hours. I thought, "What was it 
at that time I was doing?" So that is my best 

That is all I can say but the purpose is to 

that and the next was 30 and so on. 


7 


In connection with pararrapnh 1 in comnutine 
that 22 hour figure, you didn't add up 2? hours or numerais 
that summed up to 22 that were in your ; Gid you? 
It was an estimate? It wasn't a precise comnutation? 


A he thing in my calendar adds un -- the figure 


is vartly a sum and partly a calculation, devending on 


what -- for instance, I may have worked both on the brief 


time and [ worked 
which was desisned to exnlain to the 
it is a calculation and 
printout as the bank would 
t precise; is it? 


is precise and on the 
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the best of my reconstruction. 


There is no question in your mind that 


June 4, 1974 : 2 hours rendering ser- 


Haiti? 
That is correct. 
Other than looking at vour calendar, what 

did you do in computing your total hours in your day 
calendar? 
A I looked at a little black book, my desk calendar, 
my long-distance telephone records and the pile,which is 
now very large, of briefs, memoranda, motion papers and 
the like. 

Q I don't believe you answered my prior ques- 
tion as to whether the calendar you now have in your 
possession refers to anv of the matters of 


statement. 


sitting there, you 


and I am wonderinr whether 


172 
. 2 


rendered to Hait from October 
that book, 


book you have in your posses 
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specific hourly time for this case? 

Yes. 

9 , the book you have rirht there? 

It is possible that there are some entries that 
are not in the book and the book doesn't break down pre- 
cisely the same way that this does, in terms of motion, 
briefs, hearings. Sometimes it does and sometimes 
doesn't. don't know who else could read it or 
have introduced it. 

ARONSON: would like to introduce it. 


can look at 


and the thrust of your iositior. 


MR. ARONSON: The thrust is Mr. Lowenfeld 
everything he did. Thourh, in 


have rendered the services, the 


have always asked 


you have anv Ss ionv about how much 


— ep cn RO SN 
eee ataate ei tatarenietritateetearmg lcm oniopnesanscoectaeradicntiemnencemeane te aera eee ~ ie mee. 
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but it seems to me that one of the indices 
is how much time your firm billed its client 
from the beginnine of this case until the 
gentleman's dismissal. 


ARONSON: I respectfully don't asrree 


COURT: Counsel, I am asking you -- 


I am going to take your word for it -- I am asking 


you how much you billed your client for the work 
performed until the case is dismissed? That is 
one of the factors the Court should consider as 
set forth in the Manual For Complex Litigation. 
also one of the f he Judge Moore 
work on the 
other side as well as the intricacies of 
case as well as the time spent. 
Time spent is necessary. It 
factor to be looked and, thereafter, the Court 
should be looking to other 


ner annrraen 
MR. ARONSO: 


. i: Fine, your 
all our time records. 


to advise 
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total amount. 
URT: What ts is? 
ARONSON: 


site 


to your repres 

case against Mr. Lowenfeld's 

Judee Weinfeld discussed it, approximately. 
ximately 

that also includes ma ; poe I tain t 


tid , 4. 
wenfeld i: 


? ae ™) ; 
haven't firured 


here. 


I sugrest you 


Court know. 


T think we are 


ms a. AS aS 
Professor Lowenfeld 


sne reasonable 
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City of New York for a man of the Professor's - 


ARONSON: > contested. 
COURT: 
you contest! 


the work verf 


the hours, 


explanation of 


EXAMINATION 


you look at 
pare and you 
[t refers 


Nationale d 


immunity, as 1 as ot} ples made on benalf of 
defendant Aerotrade by its mé counsel and 


s 


of the same contract whose breach ts all 


« - © 4 ~ ~ ari . . 4 
ime not ex parte but contested and or ot to 


to attach Banaue Nationale's funds once more ar name 
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Banque Nationale itself as defendant. JIopposedthat mo- 
vion. 

appeared before Judge Weinfeld and explained 
that for this limited purpose the Republic of Haiti had 
asked me to renresent Banque Nationale as well in ecpposing 
the motion to attach. ‘Sie accepted that. 

did sc and then when the case was finally 
decided on the same dav, the two cases were decided torether 
and the first one, there was a ruling on sovereign immunity. 


The second one was there, simply was no cause shown for 


attachment. L ineluded this) (aniimy (OTL and Che biti 


paid so it is the twenty-seven plus five for oral arr 
that followed immediately. 
ef heurs. on 
plus the five hours apnearing right after it 
argument was a consequence of your representing the 
and not the Republic of Haiti? 
It is hard to distinguish testimony from argument. 
would answer to that question no. 
You were representing the Republic of Hatt%' 
LS) /rienc. 
Who appeared for the bank? 
I am not sure whether t ipt 1 taken but 


announced to Judpe weinfreld, 
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I showed up, but I announced to him that I was appearing, 
ag it were, especially for the bank. 

Q There was no other attorney answering for 
the bank? 
A No other attorney. 

Q You were there anvearing for the bank at 
the request of the Repuviic of Haiti? 
A Although there was no formal request, i was 
their New York lawyer. 

Q You understood that the Republic of Haiti 
was goine to pay you for the appearance? 
A That ais. reenc. 

Q Was the Republic of Haiti a party for that 
separate lawsuit? 
A There was no lawsuit. It was a motion to file by 
attachment. 

Let's get on to the next. 


I think you have made your point. 


Q Professor, would you 70 back to the second 


vage of your bill and just exnlain to me why you put down 
eight hours for the oral arrument pefore Judge Weinfeld 
on November 27, 1973? 

I think the point included preparation for the arfu- 


think I did a little bit of moot court and so :0n. 


Saateadneeeeiebieealieeeinenaliared saateia seeienetemeameeatiedanameatetenes 
Selamat ieee aamanaaden 
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We were not before the Judge for eight hours. And then tt 


a \ 


was most of the afternoon, if you recall, and I came on 
near the end. The actual arpument was about an hour and 
ra Wiig) 6 21a Sie 
Is the same exnlanation due with respect 

to the oral argument on January 15, 1974? 
A I believe so, yes. 

9 Q How about page 3 of the affidavit? 

10 eight hours for oral argument before Judge ' einfeld 

11 May 30, 1974. Is it the same exnlanation? 


Same explanation. It was nreparation and 


down. 


Can I ask you this question then and 


am through questioning you on your bill and the charres 
you have rendered. Did you ever make a recommendation 
the attorney for the Republie of Haiti in 
proceed in accordance with Section 6222o0f 
I have a copy of here, to vacate the att: 


of the Banque Nationale? 


(Referring.) The short answer to the question 


you know what 
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to obtain such a bond? 


COURT: For a-militon dollars? 


MURRAY: $867,000? 


you make any attempt to find out? 
COURT: He said no, counsel. 
MURRAY: No further questions. 
ARONSON: Your Honor, have you decided 
whether we are going to be able to put 
Mr. Lowenfeld's calendar nocket book in evidence? 
If you want to. look at it, 
you may, and if there are any specific sections 
he doesn't want you to see because he feels they 
are not apnlicable and you want to look at these 
sections too, I will examine them beforehand to 
determine whether or not they have any relevancy. 


But you may look at his book and see what is 


listed 


COURT. 
COURT: 


pares are worked out. 


sn RUIN le A 
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(The witness complies) 

THE WITNESS: On the left side 
ments. On the right side are hours. 
conference was an hour. There were several people 
who came. "Conference Mr harles." 

Two other people whose names I 

It was three hours. 

Then there are subsequent .:.c hours here. 

Three, one, conferences, reségrch in 

Preparation of motion. Conferences. 

were more specific than other 
REDIRECT EXAMINA 
BY MR. ARONSON: 

Q Isn't it a fact some of the numbers have 
date and the number of hours and don't pive a descriptior 


of the services? 


A That says, "Brief," and then these follow. 


quite right it is sketchier than it would te i 
Shearman & 


= 3 


Lowenfeld & Lowenfeld. 
THF. COURT: N counsel, both of you 


In connecticn with naragraph one cf 
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with Haiti's request for a suggestion of immunity from 
its Department of State? 
A I don't think paragraph one does, but one of the 
paragraphs in here does include that time, yes. 

Q Does that include any of these hours 
spent in connection with requesting a sovereien immunity; ? 
A I think two does, paragraph two. 

Q Hiow many hours in paragraph two relate 
to the request for suggestion of sovereign immunity? 
A The 30 hours include several things. They include 


a trip to Washington. They include conference with the 
fiscal officer as well as with people in the legal office 


of the State Department and, for instance, these conferezic2s 


yielded some of the letters that were subsenuently intro- 


duceqd. 
Q If you undersand my question --} 
THE COURT: I don't know where we are 
mBOing here. Come on now. Wwe need some quick 


movement on this case. You are not going to 
take him through every single one of these par3- 
graphs, I take it? 


os * PROTO. r S. e 
“R. ARONSON: Unly four more. 
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object. 
may 
Moore 
templated thougzh and a 


a complicated matter where your client pays you 


7 


that we will spend 


ay havine the witness beins 


s reaching the point of no re- 


I will not permit a Dararraph by paragraph 
description as you are doingr now. I want some 
examination, as h;, Dbut-this 128 e0inge too far. 


ARONSON: Your Henor r i may point 


re harassinr the 
the witness on t There is absolutely 
no basis, in my Judement, for some of your 


+ 


approach ir i ; I can understand 


Vour aporoacn. 
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rendered insofar as of immunity, have nothing 
to do with this case. 
I disarree. 
ARONSON: If I may fo into it -- 


COURT: You have jrone far enourth. 


may have an appeal from Judee Weinfeld. His 


direction was for me to expedite this case. 
didn’t intend to spend one, two, three hours 
examining the witness. tt) he did .~ 

MR. ARONSON: Are you limiting my 


examination? 


MR. ARONSON: 
THE COURT? critical examina- 
tion and now the manner in which yOu are dolne it, 
I suprmest if Mr. Lowenfeld 
ponsibly answer my quest 


ie has responsibly 


your questions He states the 


reasonabie under the circumstances. 


~ ip * 4 
Ix UN 


ad 


e 
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THE COUFT: 252 hours on a case of 


nature at $60 an hour is probably one-hal: 


what a law firm in New York City of the cal 
that should be called in on such a matter would 
some support in that the fact 
that his claim is something in the area of 3 
and your client paid you $35,000. 
TI submit that is irrelevant. 
THE COURT: It is not irrelevant, counsel. 
us #0 on now. If you have examination in 
manner suggested by Mr. Murray, I would enter- 
tain them. If you are roing to take up each par 
mpraph and ask him exactly how much time he sven‘ 


on each one and to show him his diary, I will su 


tain the diary. 


How many hours of the 30 
in relation to immunity; just a firure? 
A T would say some vortion of the 


two-thirds of the 


B - 2 ~ we reen wy) 
letter, first rragrapt 
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from the beginning. Lid these services have any connection 
with the action of Aerotrade arainst Haiti in the Southern 
District of New York? 
A Which pararraph? 

Q The first pararraph on the top of 
It is the twelfth nararranph from the berinninge. 
A hey did. 

What services did you actually render? 
(No response. ) 
THE COURT: What were you trying to do 
when you were speaking to the officials of the 


United States Arsency for International Developr :nt 


that had any connection with this case? 


General counsel or perhaps denuty counsel of 

Al2 called me to tell me that Aerotrade, then plaintiff, 

had filed suit in the District Court of Che 

Columbia seeking to compel a cut-off of all 

assistance to Haiti under the Foreirn 

so-called liicxenlooper Amendment, and 

there had been an expronoria- 
wanted to know what is this 


all about and ! ia 2 And he said 
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a motion in D.C. District Court to say tnat action 
decision by Judge Weinfeld? And that was the work 
doing there. Not very much work but that is what 
You spent three hours on that? 
Something, like that. 


You estimate three hours? 


In connection with the second, pare 3, 
thirteenth varargrapnh from the beginning, how much time 
did you spend studying the judgement Judre Weinfeld rendered 
in connection with Aerotrade arainst Banque Nationale? 


A } st n ys three hours. There were two 


judgements. There were other things to be done also; abdcu 


three hours. 
Three hours on just the J 


tion with the action of Aerotrade against 


the statemert of the 


the onini 


are nublished 
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How much time did you spend regarding the 
decision? 


COURT: Objection to same. Let's 


In connection with your disbursements of 


can vou allocate these disbursements to the hours 


entered for Haiti? 


THE COURT: The disbursements weren't 
allocated for hours. Disbursements are allocated 
for expenses. He is not even entitled to give 
disbursements for an hour. A disbursement is 


something that he paid out of nis nocket. 


MR. ARONSON: I asked him whether he can. 


THE COURT: Tell us about the disbursements. 


Somewhere in an earlier affidavit 


THE COURT: Which affidavit? 


The disbursements were 


documents in the principal action. 


is in the 
supplemental affidavit dated April 
a letter 


4 « #4 3 " 
transporvavioni 


approximately 
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Xeroxing, $35; secretarial, $250; 


research 


assistants, $50; miscellaneous, $12. What do 


you want to ask him on disbursements? 


SOTO IAT 


ONSON: Whether he can al 


* 
4 


the services he rendered to 


vv 


are allocated. 


Asionar : . 
ARONSON: As to what the -- 


COURT: Objection sustained. 


becoming, ludicrous. $620 


and we are now 
the Court's time when vou yourself arree 


amount is rea 
ARONSON: 


reasonable. 


viiGal 


You don't arree that transpor 


tion to Wa: a f $94 is reasonable? 


if he went there % 


v 


Nationale? 


He said when he went there on 


November 5t 


testimony was riven when 
him on it. You are nit-picking 

that you are comins down to. You 
nickine on a couple of dollars as 


to tell you where he 


said 
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Merchant's Bureau, 11/28/73, $85"? 


MR. ARONSON: If he can do it, I would 
like him to do it. 
Objection sustained. This 


to sit throurh a Mockery of 


I have no further questions. 

IR. MURRAY: lt have no further questions 

Lowenfeld. 

THE COURT: The witness is excused. 

MR. MURRAY: The Association of Surety 
Companies of the State of New York have a rerulated 
fee which they file with the Denartment of Insuranc: 

I will not take judicial notice 
- Lowenfeld agrees or I suggest 
in a witress to -- 

IR. MURRAY: I am trying to expedite this. 
Mr. Wallacn of my office has ascertained what 
the premiums are. I would like to call upon him -- 

He cannot do it; he is of your 


raTT 


R. MURRAY: Perhaps Professor Lowenfeld 


will agree to it. 


COURT: Ask him. 


MR. MURRAY: Will you stipulate that 


the collaterized premium for an undertaking to 


kody five 
$4,047.50? 


MR.° LOWENPELD: 2 haven't the foggiest 


hile 
‘ t+ 
won’ v 


I certainly 


idea what he's talking about. 


stipulate. 
He is saying that your client 


MTs; 77 mom. 
THE COURT: 


by setting the 


rer 
aa 


could nave mititreated damages 


$867,000, written o 


amount that was a tached, 


so there would not be the charges mace against 

it by taking out an undertaking, which would have 
cost approximately, he says, $5,000 a year. 
Uncollaterized it's more, 


I see your point but I don't 


Mute YIITMM|M. 
E COURL: 


OG 


If someone 


see that as mitigation of damages. 
attachment. 


is attached they can stay with that 
The notion of putting 


be no advantare 


j course, 


ty in would, 
I don'tknow if they could have gotten -- remember. 


this is a sovereign immunity case. 
They would not only have to pay 


MmIIT fAiIAm. 
Hi COURT: 


5S I Se 
es 


they have to put up security 


When I say a collaterized 


$4,600, a non-collaterized, if it was accepted, 
would be $13,670 a year. 


But there is no basis before 


this Court that they would have accepted a non- 


collaterized bond. 
MR. MURRAY: a us assume they would have 
not accepted a -- 

URT: If they would accepted 
collaterized, then the Republic of Haiti would 
have been reqvired to set uv or to post securities 
of approximately what? $400,000, $500,090? 

MR. MURRAY: Marketable securities, 
certificates of deposit, letters of credit. 

THE COURT: -Wouldn't that have cost. them 
money because they could not use it? 

If you have a treasury biil, 
setting interest for you. 
SQURT: Ef you want to bring in a 

witness, fine. 

MR. MURRAY: If you are not going to accept-- 

THE COURT: i will accept it as fact. f 
don't think, az this stage -- maybe you can con- 
vince me in your argument that ar undertaking 


would have been mitiratica of damages, particularly 
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if it were $400,000 a year over two years 


would have been for a year and a half -- 
MR. MURRAY: The detachment was for seven 
months ten days. 
CGURT: Pt would have run over two 
years. 
MURRAY: Because the account was only 
attached 
THE COURT: I sumeest for you the stronger 
argument was whether or not the Republic of Haiti's 
equitable determination is sufficient under the 
law of New York. 
MURRAY: That is already in the record 
I am offering this further point to bolster my 
client's cause. Can we dispense, for the protecti 
of the witness to show the witness or will your 
Honor accept word of Mr. Wallach and myself? 
THE COURT: Wo, if Mr. Lowenfelid accepts 
it as a stipulation, that is fine. Otherwise, 
a witness who does write such bonds should com 
here and sive testimony. 
MR. MURRAY: f can pet the {nsurance Depart- 
ment to come down. 


you can, that 


with me. IT am not trying to end the hearing. 


MR. MURRAY: It is a matter of record with 
the State of New York Insurance Department. 

THE COURT: I surmpest whoever writes the 
bonds should be brourht in and I will be happy 
to take the testimony. If you are saying the 
mitisation of damages should be limited to 
$5,000 or $13,000, it should be -- without a 
stipulation from counsel, I will not accept it. 

MR. LOWENFELD: This is the first time I 
have heard of it. 

THE COURT: I sugeest if he does bring in 

it is going to be in a few days so 
you can prepare yourself as to those proposals 
that mirht arise in an undertaking status. You 
raised the question of sovereign immunity as one 
of them. I am not sure it is applicable but I 
will not make a ruling at this date. I will ask 
counsel if he wishes an adjourned date for one 
witness and I will accept that witness. Otherwise 
I. will close: the record. 

MR. MURRAY: Judge, I would like to save 

7¢ time of the Court. 


THE COURT. I would too, but I can see 
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Lowenfeld wovid want the time to examine 


Mr. 


the issues as such. 


MR. MURRAY: I would suggest, if your 


5 Honor was »oinr to rule this is an issue of 


6 mitiration, first I could bring the witness down. 
7 THE COURT: But the witness is not fzotne 
8 to be Hartford Insurance. Someone who writes 
9 these bonds and can be properly crcss-examined. 
10 Does Hartford write it? 
11 MR. MURRAY: Yes. 
12 THE COURT: But Hartford couldn't write it . 
13 in this case. If you wish to bring someone cown 
14 from Hartford -- 
15 MR. MURRAY: I would try to get someone fro 
16 the surance Department or Association of Surety 
4) 
17 Companies here in New York. : 
18 THE COURT: I suggest you do so. Even if 


I decide against you on the point, it is a point 


of some issue as far as an appeal is concerned. 


MR. MURRAY: Okay, Judge. Can we have an 


adjourned date but only with regard to this one 


witness on this one issue? 


© 


How much time would you need? 


COURT: 


MR. MURRAY: I would say an hour. 
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Do you need a week to get a 
witness? 
Does anyone object to havine a hearinz on 
Saturday? 
ARONSON: < have no objection. 
MURRAY: 
COURT: 


Thursday, January 29th 


» MURRAY: Cc make this surrestion? 


can satisfy Professor Lowenf@?d before 
that these were the premiums in effect for 
tyne of insurance, perhaps we can stipulate 
an avoid this hearinr. 
wet's put the time down. 

You are permitted to talk with 
him and see if there can be some apreeme:.f but I 
must say it is an interesting arrument because 
there are many attachments that eo on. This is 
not the first case involving a suit on an attach- 


ment and I am not sure that the point has ever been 


reised that the party could have taken an alterna- 


actton ta'ren by anyone has 


vantares and there must be 
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some problems with undertakings, otherwise 
everyone would come un with an undertakine. 

MR. MURRAY: They usually insist 
collateral unless the party involved 
nancially stable and well known that 
relay on that party's interrity. 

In this case, althourh | have no ues 
about the financial interrity of the republi 
Haiti, I think they would probably have ins 
on collateral if they ivuld have written the under- 
takine. 

THi COURT: You say there expense 
in putting up collateral? 

Tt could be a saving 
COURT: If you are putting up a 
bank book, weren't you in fact tyinr, up that 500 
You can't do anything with it. 

MR. MURRAY: That is right but you are 
earning the interest on the money. 

THE COURT: You are prevented from using 
the money. 

MR. MURRAY: But you are paininr, interest 


A certificate of deposit, a treasury bill, securit: 


that you are froing to told anyway for a pe 
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time. If you have a thirty day treasury Sil i, 
you cin put that in. 

THE COURT: I recognize your sophistication 
in that area. jlave you ever used that defense 
and it was accented bv the Court? 

MR. MURRAY: tI think it is the first time 
I have cone to a case and we have sone all the 
way down che line. 

THE COURT: The Court will register a smile. 

The fact that it has been raised now is 
not an obiection to it. Counsel is supgestins 
that nuttine aside all the other problems, the 
Republic of Haiti could have avoided, whether it 
be their equitable or leral responsibility, 
approximately $20,000 or so of the $46,000, 
because that is all they are doings by using an 
alternative mitigation of damages. 

As I indicated, there are problems that I 
see immediately by tying up collateral as well as 


any other vroblems, and I raise the question as 


to whether or not it would have any question on 


sovereign immunity. I am not sure it is so. 


TI welcome your oppotunity to enlirhten 


the Court. 
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May the record note that as far as the 
Court is concerned on the issue of counsel 
that I will not only reduce vy eight hours 
that has already been raised by the counse! 
ror the Renublic of Haiti who has, in effect, 


claim which is the 


also reduce it by the 32 hours which was in connec 


tion with the separate action. That brings it 
down to a total of 320 hours. 


MR. MURRAY: That is $2,40( 


THE RT: 32,400 less than 


amount bringing the figure down, in effect, 
$13,319.80 for legal fees and disbursements 
whatever the mathematics comes out to and, in 

my judgement, the only other remaining questions 
at hand are whether or not the difference between 
$30,000 and $13,819, which is approximately 
$21,191.21, that is the amount that the Republic 
of Haiti can recover, the most they could recover 
under the bond and with resard to that amount the 
issue still outstanding is 1: Was there a 

proper charre by the bank? 2: Was the Republic 
of Haiti responsible for such payments? 


it have been mitigated and, if 1 find that t} 
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amount in question was reasonable as far as 

an interest charre and that the Haitian Government 
had an obligation to make such payment even thourh 
it be, | assume, equitable obliration and 
mitimation was not in effect, then they would be 


ar 
> 


. * 
chee 


fa +4 
C 7 


entitied to the entire amount of Liek. 
on the other hand, [| finc hat the amounts charred 
are not reasonable or Haiti d not have any 
responsibility or could have been mitisated, the 
amount would be less if anything at all of that 
amount. 

As far as leral fees, there is no question 


in my mind and I now { 1 as a recommendation of 


this Court to Judre Weinfeld that the amount in 


question is reasonable excent for t} 4Q hours 


a har 


which reduces the total by $2,400. 
We will continue on January 29th at 3:30 p. 
(Whereupon, at 1:45 n.m., the hearing 


was adiourned. ) 


ni Ped 
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Re ee ineinonini nena 
within and for the 

do hereby certify: 


That the within is a true and accurate 


transcript of the proceedings taren 


the 20th day of 


I further certify that I am not related 


4 


any of the parties to this action by bl 


marriase and that I am in no way interestea 


outcome of this matter. 


Y have hereunto 


~ 
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THE COURT: Let the record note that 
counsel for Aerotrade, Mr. Aronson, vas advised 
of the acjourned date and has spoken to the 
Magistrate by phone on this date and has indicated 
that he does not feel any necessity to participate 
in the matters which will be taken up today, 
primarily that of the introduction of  estimony 


concerning litiration of damages on the bond. 
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He has also been advised that he will hear 
from other counsel as to when final papers are 
to be submitted as such. 

MR. MURRAY: Tf your Honor pleases, in 
addition to the previous argument that we made, 
upon which we are prepared to offer evidence 
through a witness in mitigation of the 
of the defendant, I would aiso like to 
Magistrate's attention Section 6221 of 
New York CPLR, and it's a rather short section. 
I'd like to read it into the record if your Hon 
has no objection. 


THE COURT: Go right ahead. 


MR. MURRAY: Section 6221, "Proceeding 


to Determine Adverse Claim: Prior to the app ica- 
4on of property or debt to the value of a jude 
any interested person may commence a special pr 
ceeding againstthe plaintiff to determine the 
rights of adverse claimants to the property or 
debt by serving a notuce of petition upon the 
Sheriff and upon each party in the same manner 
as a notice of motion. The proceeding may be 
commenced in the county where the property was 


levied upon or in the county where the o 
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attachment is filed. The Court may vacate or 
discharge the attachment, void the levy, direct 
the disposition of the property or debt, direct 
that undertakings be provided or released, or 
direct that damages be awarded. Where there appear 
to be disputed questions of fact, the Court shall 
order a separate trial indicating the person who 
shall have possession of the property pending 

a decision, and the undertaking if any which such 
person shall give. If the Court determines that 
the adverse claim was fraudulent, it may require 
the claimant to pay the plaintiff the reasonable 
expenses incurred in the proceeding, including 
reasonable attorneys' fees and any other damages 
suffered by reason of the claim." 

I respectfully submit, therefore, that there 
was a viable remedy to the bank with respect to 
the property which it claimed belonged to it, 
which was attached by the Sheriff; a separate 
remedy to such bank in accordance with Section 6227 


ana it could have substantially mitigated all of 


its claimed damares by a prompt resort to Section 


6221 of the CPLR; and if your Honor pleases, we 


would like now to proceed. 
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THE COURT: Okay. May I also note that 
as I understand the reading that you've just 
given me, Section 6221 is not compulsory. It 
says "may" and therefore it raises a question 
to wnether or not it must be done that way or 
could be done some other way. JI assume Professor 
Lowenfeld will brief the issue. You will in your 


papers obviously raise it, and he will respond to 


6221. 

MR. MURRAY: In the respect that we have 
any liability or any interest; but if your Honor 
determines that it's finally determined that 
isn't a proper item of damage to the defendant 
in this case, I submit that either the defendant 
in our pending action or the bank could have 
brought a special proceeding quite quickly, and 

t could have been -- could have had a dispositior 


as to whether or not the bank account was the 


proper subject of the attachment or not. 


THE COURT: You mean after the matter ws 
dismissed from the Court? 
MR. MURRAY: No, no; immediately upon 


attachment it could have brourht that proceeding. 


228a 
114 


THE COURT: Well, is there precedent 
vis-a-vis Federal actions that you can, not at this 
moment but subsequently, bring to the Court's 
attention where a Federal action is based on 
attachment? In effect, Section 6221 as utilized, 
there are many Federal actions basec on attachment. 
What I'm saying is that the attachments usually 


last through the entire proceeding and then a 


hearing is held similar to the one we're now 


hearing. You're suggesting while the underlying 
claim was still before Jud;,c Weinfeld, before he 
dismissed it, either the bank or the defendant, 
Professor Lowenfeld's clients, could have utilized 
Section 6221. What I’m asking is, is there any 
precedent in the Federal Court where such an 
action was used? 

MR. MURRAY: Well, | Gan't give you a case, 
but I can refer you to Rule 64. 

THE COURT: I know of Rule, G4.. I'm 
suggesting that it might be of greater use to us 
if there were some, unless this is a case of 
first impression. 

MR. MURRAY: But we have not confronted 


whether the determination made by Judge Weinfeld 
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that the action was improperly commenced because 
of sovereign immunity and not because the attac'- 
ment was not of the order of the defendant and 
there was no Jurisdiction that could have been 
decided immediately. 
THE COURT: Let's hold it for the legal 
aspects of the case. Let's take the witness now. 
Mr. Cardi, would you come forward please: 


and there's a chair right over here, sir. 


FRAN K CUR Raw. having first been dul 


sworn by Magistrate Schreiber, was examined ana 


testified as follows: 


EXAMINATION BY 


What is your name? 
Frank Cardi. 
Q You may sit, sir. 
DIRECT EXAMINATION 
BY MR. WALLACH: 
Q Mr. Cardi, are you here pursuant to a 


subpoena? 


Yes. 
Q Do you have it with you? 


Yes, 1 do. 


(The witness provides the subpoena fcr 


Mr. Wallach's examination. ) 
MR. WALLACH: May we have this marked. 
THE COURT: Okay, counsel. 
Mr. Cardi, with whom are you employed, sir? 
New York > Department of Insurance. 
THE COURT: Okay, do we know what number we're 
What number have we now reached, gentlemen? 
MR. WALLACH: Number 2. 
COURT: Defendant Hartford's Exhibit 2. 
WALLACH: Respondent, not defendant. 
COURT: Respondent, I'm sorry. 
tet’ s mame it 2. [t's a eopy of a 
subpoena. 

The document described above was marked in 
evidence as Respondent Hartford's Exhibit 2, this 
date.) 

That is your address, Mr. Cardi? 
Lexington Avenue 


Thank you. 
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Q Where are you employed? 


Two World Trade Center. 
By whom? 
New York State Department of Insurance. 
Thank you. What is your capacity? 


insurance examiner. 


‘ What are your duties as an examiner? 


A forms, rates for approval, experience 
answer telephone calls. 

Q How long have you been an examiner? 
Twenty-six years. 


oO 


Thank you. Do you know what a release 
discharge of attachment bond or undertaking is? 

A Not as such. I know what it's supposed 

what it's supposed to do and the premiums that 

ror 1s. 


Could you tell me what it's supposed 


don't know whether this is for the record 


Everything 


from now on. 


manual which is filed with 
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(Witness produces the manual in question.) 

Q Does that material tell us what a release 
of attachment bond is? 
A Yes, it pives a short description of the scope 
of coverage. 

Q Okay, could you read that for us? 

THE COURT: Why don't we mark it for 
4dentification. Do you have a copy for Professor 
Lowenfeld? 

THE WITNESS: No, I just brought one copy 
because I thought that's all that would be requi 

COURT: Do-you have th 
WILINESS<* Yes. 
don't you gentlemen compare 
the photostatic copy with the original and see 
if there's any question in our using a copy. 

When I say the original, what is that 
vou have there? 

THE WITNESS: That's the official 

Okay. Would sou read 
book, Frofessor Lowenfeld? 
PROFESSOR LOWENFELD: 
ociation of America, 125 


doesn't look iike a 


Cardi 
WITNESS: It's filed with us. 
COURT: It's filed with the Department: 
WITNESS: Yes, sir. 


COURT: Pursuant to rerulation of the 


NESS: Pursuant to law. 
COURT: All rignt. 
LOWENFELD: It certainly seems to be 
I don'tknow what else is before or ait 
COURT: Let's mark it in evidence as 


Respondent Hartford's Exhibit 3 if there's no 


objection, and then I assume the matter will 


for itself. I'll make a copy for all counsel. 


(The document was marked in evidence 4 


Cardi, 
attachment bond does? 
A 
No, don't read it. 
know, when a plaintiff attache 
a defendant, there are proceed 


of whatever property has been attached 
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releasing attachment bonds? 


A Any authorized company which has provisions in 


their charter to write fidelity surety insurance. 


Q I see, and what is the Surety Association? 
A It's a rate-making orpanization, and it also 
acts as a statistical agent, 
Q What does it consist of? 
Tt consists of an unincorporated association. 
It's an association of surety companies? 
Yes, members and subscribers. 
THE COURT: Who sets the rate for under- 
takings? 
THE WITNESS: The rating organization on 
behalf of its members and subscribers. Otherwise, 
independents who take off from the association. 


THE COURT: Do they file the rates with 


THE WITNESS: Yes, sir. 
Q Do you know, is collateral sometimes 
required for release of attachment bond? 
A Yes, there's a collateral rule ii. the manual. 
Is collateral sometimes rot reouired? 
THE COURT: Well counsel, the manual 


speak for itself. Let's get t! } f into 


evidence. 


A It's not required, but if it is there's a reduct’‘ 


oe Ma Las 


in the rates charges. 
COURT: What do you have? Can you 
refer us to any specific 
dealing with the collateral? 
WITNESS: Collateral? 


that in that portion that you just 


It's in that portion there, yes. 


PROFESSOR LOWENFELD: 
tion that’s marked, not on page 


HE WITNESS: Well, it's 


Do you have a copy of CF 


LOWENFELD: Yes. 
WITNESS: This was in effect in 19° 
It was revised in 1975. 
in -- 
COURT: Wait a second. 
compare it with the original and see 


a Xerox copy. 


mut wrmyrec. 


hitis WA sia 


need a superseded pare 


236a 


Cardi 122 
PROFESSOR LOWENFELD: It does not seem 
to be quite the same. That says December 1964 


that says '75. 


THE WITNESS: I told you it was revised. 


There is a superseded pare here, CF 
THE COURT: Which is the one that was 
effective before 1975? 
THE WITNESS: That one here. 
THE COURT: The one that you made a photo- 
static copy of? 
THE WITNESS: Yes. 
MR. WALLACH: I'd like to offer page CF l2 
same manual. 
Respondent Hartford's Exhibit 4 
in evidence. 
(The document described above was marked 
as Respondent Hartfora's Exhibit 4 in evidence, 
this date.) 
Q Mr. Cardi, do you know what the premium 
rates were for issuing a release of attachment bond in 
1973 and 1974? 
A 
these rates filed with the Department 


of Insurance? 
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Yes, they were. 


Were they filed vursuant to law? 


Pursuant to law, yes sir. 


Thank you. 
THE WITNESS: Here a copy of 


3° 
F 


which sets forth the rates for code 


of attachment bonds. 


represents 


I see the code number 


- 


For statistical purposes. 
atistical purposes? 


LOWENFELD: I don’t mean 


nt et heel hed 


challenge you in any way, but I don't have an 


at? 


of this. What his a copy of’ 


- termureo. 
Wo Ws 


rt 


PROFESSOR i , 
here or there. 


iE WITNESS: 


a 
he 


any comments. 


Hartford's 


this date.) 


Can you tell me what would have been 


premium for a release 


amount of $867,000 


in 
A I have tried 
that my arithmetic is 


without collateral -- 


the 
of attachment bond with a fixed 
19737 

trust 


to calculate the premium and I 


correct; but on my own calculations, 


With collateral. 


It 

With 

With 

How 

A On the 


bas 


and the collateral 


would have been 


the collateral 


him give ic both ways. 


the collateral? 


rule it 


you calculate? 


of the rates ind 


What is the collateral rule? 


That's when -- 


Cy 


1B and LZ, 35 


TMI. 


me 4 


Vander « 


COURT: 


a surety 


deposit 
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Q Do you have any information or knowledge 
as to the number of release of attachment bonds that were 
written in the United States? 
A N T haven't. 
Do you have any informatiun concerning the 


amount of premiums? 


A Yes. 


Q (Continuing.) On release of attachment bond 
that were written in 1973-1974? 
A Yes. 
Q Okay, could you tell us? 
Off the record? 
Okay. 
(Discussion off the record.) 

COURT. Mew 4 can you estimate 
the number of bonds, undertaking bonds which wer> 
4ssued for charging attachments during the years 
1973-1974? 

No sir, for the simple reason -- Off (the recor 
THE COURT: No, no; let’s stay on the 
record. "For the simple reason"? 
THE WITNESS: Because they reported by 
premiums earned. 


Q Okay, do you know the premi 


the year '73-74? 
A 
Por undertakings, how much were the premiums 
earned? 
A I can give you country-wide or New York State. 
THE COURT: Give us New York State. 
In '73 there was $43,241 earned premium. 

THE COURT: Forty-three thousand earned 
premium. Do you have any idea of how many under- 
takings that would cover? 

THE WITNESS: No sir. 

THE COURT: Do you have any idea what the 
amount of the attachments during the year 1973 
consisted of? 

WITNESS: 
= COURT: Ald. Pignt. 
Cardi -- 
A In '74, there was $65,973 reported as earned 
premiums. 


THE COURT: Mr. Card4, 2f you. say that 


the premiums would be approximately $13,670 for 


approximately 800,000 -- 
Eight hundred sixty-seven. 


On uncollateralized? 
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THE WITNESS: Yes sir. 

THE COURT: Then could we not estimate 
that if you would multiply that by the number 
three you would approximately reach close to 
forty-three thousand, and would that not lead 
to a figure of approximately two and a half 
million of uncollateralized undertakings in lieu 
of -- 

It would be an assumption. 
We don't know whether they were collateralized 
or written statements. 

ME | WALLACH ©.) 26 00m I believe we can 
calculate a minimum amount of the amounts of 


attachments released by those bonds. 


THE COURT: Counsel, is there any disput 


that the amount of undertakings would be a very 
low percentage of the amount of attachments 
in New York? 

MR. WALLACH: None; the amount of attacn- 
ments -- well, it's not suggested that attachme: 
only led to two million dollars during a full 
calendar year. 

COURT: Weld; 4 you might 


otherwise the fi are really not 


242a 
Cardi 128 


sufificent for the court to make a determination 
as to whether undertakings are used consistently. 
What you're saying to me in the proof that you've 
now given me is that in the year '73, $43,000 was 
the premiums collected for undertakings in the 
State of New York. Now whether we use 13,000 

for collateralized or 13,000 for uncollateralized, 
we know that's the amount for 800, approximately 
850,000. What we don't know and what I'm asking 
you to supply me with is the amount of attachments 
during the year 1973 so the court can see whether 
or not undertakings are commonly used or are 
seldom used. 

MR. MURRAY: Your Honor, we're just 
attempting to show the court that there was a 
vehicle to mitigate the damages; the statute -- 

THE COURT: Counsel, I'm asking you, however 
is it a vehicle that is customarily used, and the 
only way to determine that is to know the amount 
in auestion. 

MR. MURRAY: Your Honor, we are showing you 


that it is a vehicle which could have been used 


by the defendant in this action had it so 


THE COURT: Now, let me go off the 
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(Discussion off the rececrd.) 

THE COURT: How much were the attached bon: 
year 1973? 
WITNESS: $194,000. 
COURT: Attached? 
WITNESS: Yes. 
COURT: What is that for? 

Attachment bonds, and 
_000 was for the release of the attachment. 


THE COURT: You mean that in the State of 


York only $194,000 worth of bonds were only -- 


“nly the amount attached was $194,009? 
WITNESS: Premiums. 
THE COURT: What would 
cover, approximately? 
Who can 
THE COURT: Estimate. 
ten vercent, twenty percent? 


WITNESS: The premiums 


epends on the collateral if 
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attachment bond, was that for a year, 
THE WITNESS: Premiums earned, 
one year 
MR. MURRAY: And if the period 
than a year, is there a rebate of any 
the unearned premium? 
THE WITNESS: No sir. 
THE COURT: Okay, next question counsel. 
MR. MURRAY: I have no more questions. 
COURT: Good. Okay, Professor Lowenfeld. 
PROFESSOR LOWENFELD: Mr. Cardi, I just have 


few questions. 


EXAMINATION BY 


PROFESSOR ‘LOWENFELD: 


a 
Q First, you've testified t} insurance and 


bonding companies licensed in this state 
to issue release of attachment bonds? 

Not all, no; only the companies which in their 
license powers include the authority to write fidelity 


fis one of the lines of 


Is there any obligation on such comnanie: 
to issue these bonds? 
A No, they can be licensed to do this business, 
but they're not comnelled to exercise their charter rirhts 
or license powers. 

Now you've anpeared here, I understand, 
as an expert on these release of attachment bonds? 
A No, I was here to produce the records. 

THE COURT: He has appeared as a factual 

witness to give us the records in 
the Insurance Department. 

But you've stated that you've been an 
examiner i: his Department for 20-odd years? 
A 


n 


Twenty-six years, excuse me. Do you have 


knowledge of any release of attachment bonds similar to 


the one you've described ever obtained by foreifen sovereirn 


rovernments? 


Do you have any knowledge of how an 
insurance comnany that had issued such a bond mirht see: 
to recound 


4 
recuired 


No sir. 

Q Do you suppose that a sovereign immunity 
might be a problem? 

A I am aware of that term, “sovereign immunity." 

Q Do you have any knowledge or opinion on 
what kind of collateral might be required before an insuranc 
company would issue a bond to a foreign sovereign or on 
behalf of a sovereign? 

A Well, in the collateral rule it spells out the 
kind of security that the company receives or will obtain. 

To the best of your knowledge, if an 
insurance company licensed to do the business you described 
were to be requested to issue such a bond, do you suppose 
the insurance company would require -- would inquire about 
an internal law of the sovernment making the request? 


A Not to my knowledge, no sir. 


Q You don't know whether it would or it 


wouldn't? 
A No, I've never seen anything like it. 


You've never seen anything like that? 


don't suppose you know anything about 
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Q I was about to ask, but perhans 


3 ask the last question, which was -- 


PROFESSOR 


TOWOENPoOr nN. 
ANA ¥ ” ; 


LOWENFELD: I have no further 


counsel. 


ROPE CCOR TOWNE IT + 


MAW ONE SD): Was 


s iow) 


rate schedule vresented 


to move that 


between the institution of bondine 


18 back and either its availability to foreiten 


sovereirpns or its permissibility wu the 1 


of 


21 never heard of one 
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the Department of Insurance by way of Exhibits 

3, 4 and 5 that respondent Hartford has put in 

evidence, and those are the only matters which 

he's basically testified to, isn't that correct? 
MR. MURRAY: Yes, but your Honor I respect- 

fully submit that we have already shown to the 

Court that there was a means by which the defedant 

could have mitigated damares. Now if the defendant 

attempts or wishes to tell this Court that it 


could not have mitigated damages because it was 


a foreign country, it will have tp come forward 


with evidence on its part to establish that no 
surety company would have written that bond. 
COURT: Counsel, we will hold for the 

post-trial briefs the question as to whether or 
not a sufficient showing has been made by defendant 
that there was a vehicle that could have been 
utilized, that is the vehicle of an undertakinc, 
and that it was it would have been a feasible 
manner of proceedings. IT hae thourht during the 
last hearing that we were to ret a witness 

was my understanding, and I apol 


rT 


’ - o 4+ ar 1 
but thought, it was mi 


that you were going to bring in a witness 
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Insurance Company who writes undertakings; who, 
when given the information concerning the attac! 
ments here, would in his opinion have so state 
that such an undertakins could have been writte 
and the manner in which it would be done; but 
what we do have is your position that in 
there is a vehicle called an 
stitute for attachments; that there are 
statements concerning such undertakings 
filed, including rates, which are filed 


» 


New York Department of Insurance. 


to have shown 
particular case or could 
trier of the facts; that is, me. 
MURRAY: Let me just leave 
with this thought, and that is: it is contrary 


to tre law of this country and contrary to the 


state for any insurance company to d 


insurance for 


sati 
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expert were presented who, when given the hypo- 
thetical of the facts which underlie, which served 
as the basis of the original attachment; when 
Riven a hypothetical question or when asked in 
his professional opinion would his company have 
written such a bond and if so what collateral 
if any would be required and also what the cost 
with or without collateral, isn't that the appro- 
priate way of showing that there was an alternative 
All that has been shown to the Court at this 
moment is a statement that New York does provide 
a vehicle of an undertakinre and t:. ¢ there are 
such rates. 

MR. MURRAY: I tell you I don't think that 
that's the way -- 
COURT: Mr. Lowenfeld has raised a aques- 
tion which still hangs up ir } air; what would 
an insurance company have done they had been 
told that this is an issue of sovereirn immunity? 


Would they have required that the foreign sovereign 


nation post an amount equal to the $830,000? 


MR. MURRAY: And if it did, it could have 
a certificate of deposit; it cou 


interest-bearing instrument. 
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What would the cost of 

MURRAY: The cost of that undertakir 
» @ Littie over $8,000. 
What undertakinr? 
would the cost of p 
mately a million dollars 
surance comnanyv cost the 
The 


asking that question is because it' 


of answer. I nave attemrted and we have attemnte 


determine from various insurance underwriter 
thev would have written 


v 


You can't make test 


MURRAY: I'm not trying to. 
You're now getting 

You're going to tell me what vou 
witness should be doing that 

You asked me why 

this way, and I'm telling you that 


v 


t perhans I might attempt 
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one would react back in 1972 in a situation such 


deter- 


mine, } 1 hat should have been 


applied? 


MR. MURRAY: Because it's ver very clear 


that such a vehicle was available, and there's 
been no proof that it was not available to the 
iti; and it's up to defendant to 
establish it wasn't available. 
I have not fully made up 
I tend to feel that even if there 
an undertaking approach, that is only an alternativ: 


to the matter I will reac vour papers. 


t the underlyinre question 
Judement is, as I mentioned before, did th 
Republic of Haiti -- were they under any 
to pay the bank, and was the amount charge 
was the Republic of Haiti under any obligation to 
pay, and if so, (b) was the amount that the bank 


was charged a reasonable one under 


Cardi 
of an undertaking as arn alternative. 
take that under advisement too. 

MR. MURRAY: All right, Judge. 
to additional ‘ccuments or memoranda, 
we've covered all of it. 

THE COURT: No, eounsel, Ido nov. 
believe now is the appropriate time to take the 
transcript and submit to me findings o 
conclusions based on the transcript. 
customary way this court reacts. Now one of ‘the 
matters of issue was the rates by the way; and 
I cannot do it, but 1 want you 


Aronson -- he's not here 


not the issue of the counsel 


in question which the court found 


last hearing to be approximately $13,009 
going to be a matter that's going 
of the parties. If it is, 


under the 


4t is not, then it's going to oe 2 
reasonable; then it doesn't have t 
MURRAY: 


you on behalf of my ciient 
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represent, and the only party I represent 
we have not challenged the hourly rate of 
as being unreasonable, and we will not challenrce 
any hours that your Honor has found; and I 
challenge your finding as to that sum. 

I want you to ask Mr. Aronson 
if he does challenge it. If he does not, then 
none of the attorneys need deal with that issue 
and Mr. Lowenfeld's client is entitled to that 
amount. There's no doubt on that, is there? 

MR. MURRAY: As far as our client's under- 
taking is concerned, I think it's covered. 

THE COURT: Okay. If Mr. Aronson, however, 
says he wishes to challenge it? 

MR. MURRAY: I cannot concede that because 


you realize I have an adversary, your Honor. We 


have an adversary proceeding against our indemnitor 


as being reasonable and then expect to get it back 


from our indemnitors on a concession. I do advise 
your Honor that I believe -- 

THE COURDs | \| Dim asking vou this’. 

MR. MURRAY: I believe that the amount your 


Honor has found to be fair and reasonable- 
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THE COURT: If Mr. Aronson doesn't 
challenge it, I take it you don't challenre it 
either as such? 

I'm not going to contest your 
Honor's 
You ask Mr. ett he 
is going to contest that partic 


major finding, and that is the difference between 


$35,000 and $13,000 approximately, which is 


approximately $22,000, will depend upon a number 
of factors. “One is); 
were they obliged or respons 
obligation of the bank, and if so was the amoun’ 

f $22,000 which is the remainder reasonable in 
light of the interest charges which came to abou 
sixty, and also in light of your argument that 
there was an alternative undertaking approach. 

MR. MURRAY: And also Section 6221. 
OURT: Okay, but 

and I want the oth. atters briefed; and I 

set up a very tight schedule. I want it briefe 
within two weeks of the receipt of the transcr: 
This matter ought to end sooner or later. If 


not get briefs, I consider that the parties 
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have waived the issue. 
PROFESSOR LOWENFELD: Your Honor, my only 
question is, there were some documents that there 
weren't copies of. 


THE COURT: make copies right now. 


(Whereupon, ie p.m. he hearing 


was adjourned sine 


integer ol elecbave | ieee ae 
FL eEr. & NEW YORK 


COUNTY 


RANNEY 


Notary 


for’ ti 


the proceedings 


29th day of January, 1976 


IT ‘further certiry (that: 2 n) 


cil 


any of the parties to this action 


marriage and tl! am in jay intereste 


A ! f 
y 


Dawa AN yoni c4 


cts en ee aN: cena dine et te 


Sn a py 
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HARTFORD'S EXHIBIT 4 IN EVIDENCE, JANUARY 


CF-12 Revised December 7, 1944 
Ceurt Bonds—Judicial Proceedings 
General Rates 
The scale of tnaximum rates for collateralized court bonds in 
Judicial proceedings, as given on this page, is subject to the 
following Definition and Rule: 
COLLATERAL DEFINED:—Cash, Certified Checks 
Checks drawn by Banks, Bank Certificates o 
Bank Savings Accounts or Savings 
ing and Loan Assvuciations, Cooy 
or Homestcad Associations in Lousiana; assignments of cash 


"Tali 


values of Life Insurance Policies and Irrevocable Commercia! 
Bank letters of Credit, payable on demand of the Surety. 

U.S. Government Bonds, Treasury notes and other obligations 
guaranteed as to pvincipa!l and interest by the U. S. Government, 
Public Housing Authority Bonds, bonds of any State, County, 
Municipality or Subdivision thereof in the U.S.A., with a current 
rating in Moody's of Baa or higher or Standard & Poor's of 
BBB or higher and bonds of domestic private corporations listed 
on the New York Sock Exchange and with a current rating in 
Moody’s of Baa or higher or Stardard & Poor's of BBB or 
higher, preferred stocks of dom 
on the New York Stock Exchange or the American Stock Ex- 
change having a Standard & Poor's current rating of A c 
higher and common stocks of d&k private corpor 
listed on the New York Stock Exc ge or American 
Exchange with a current rating in Standard & Poor's of 
higher. 

COLLATERAL RULE: 

bond (except a Bail Bond) 

Court Bond section of the Manua! exceed 

deposits with the Surety Company col! 

to the full amount of the Surety's ability (partial collateral 
dozs not entitle any ri to a proportionate rate reduction 


the following Scale of Maximum Rates applies as to amcunt 


judgment, amount in controversy or penalty of bond, whi 
is applicable, when such scale produces a lesser premium 
otherwise chargeable , 
SCALE OF MAXIMUM RATES 
FOR 
COLI *TERALIZED BUNDS 


AMOUN} Per M 


Per Annum 
Up to $25,000. $10.00 
S  25,000—$250 and for each add'l M to $100. 7.30 
S 100,000--$s12. 56%" ’ tu $1,000,000 5.00 
$1,000,000—gs31zse" " * r 256 


Annual minimum §2$,00 
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Revised December 7, 1964 


CF-12(a) 


Court Bonds—Judicial Proceedings 


General Rates 


l. Fixed Penalty Bonds. 


2. APPEAL (& 257) SUPERSEDEAS 
Open DeFautt Stay or Execution 
STAY ADMINISTRATOR'S ompeR—FeoeraL Farm Lasor Act ox 
Smarcar State Statute 


If judgement is for a sum of money: 


&® = Apply following scale on full amount of judgment including 
interest allowed therein: 


Per M 
Per Annum 


Up to $250,000. $20.00 
$250,000.—$5,000. and for each additional M to $750,000. 15.00 


$730,000.—$12,500. and for each additional M_ to 
$1,500,000. 10.00 


$1,500,000.—$20,000. and for each additional M to 
$2,500,000. 5.00 


$2,500,000.—$25,000. and for each additional M 2.00 
If judgment is for other than a sum of money: 
Apply foregoing scale of rates on penalty of bond. 


Counter Rercevix (A 254) Fortucominc (A 254) 
DiscHarce ATTACHMENT (& 253) Inyunction (A 255) 
Dissocve [Nysuction (A 255) Reovecivery (A 254) 
Discuarce Mecuanic’s Lien (& 260) 

Revease or GaRNISHMENT (A 253) 


® Apply foregoing scale of rates on penalty of bond. 


Where contractor has posted Performance and Payment bonds 
covering the contract acainst which liens are filed, reduce rate for 
Release or Discharge of Mechanic's Lien bonds 50%. 


19 


4 
/ 


16. 
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MAGISTRATE SCHREIBER'S RECOMMENDATION. 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


eh ain a rueeielieniman heiecsbabacinaesolewcs/stenau sit 


AEROTRADE, INC. AND AEROTRADE 
INTERNATIONAL, INC. 


pistaeeetn. | |: 73 Civ. 3587 (EW) 


-against- : MAGISTRATE'S RECOMMENDATION 
REPUBLIC OF HAITI 


Defendant. 


Plaintiffs, Aerotrade, Inc. and Aerotrade International, Inc. 
(Aerotrade) brought an action against defendant - Republic of Haiti 
(Haiti) seeking damages for an alleged breach of contract. Pursuant to 
the applicable statute - New York Civil Practice Law and Rules § 6201 
(McKinney 1963) - an order of attachment was issued by this court. 

The order directed the United States Marshal to levy upon "any and all 
bank accounts or other property which exist in the name of Banque 
Nationale de la Republique d'Heiti" (Banque) in the amount of $867,000. 
Aerotrade was required to post an undertaking and secured a Bond in the 
amount of $40,000. Of this, $5,000 was to secure the fees and expenses 
of the United States Marshal, and the balance of $35,000 was to protect 
Haiti from damages sustained by it by reason of the attachment. The 
Bond reads in pertinent part: 

... the Hartford Accident and Indemnity Company 

shall pay to the Defendant, Republic of Haiti, 

all legal costs and damages which may be sustained 

by reason of the attachment if the Defendant, Republic 

of Haiti recovers judgment or it is finally decided 

that the Plaintiffs, Aerotrade, Inc., and Aerotrade Inter- 

national, Inc., were not entitled to an attachment of 


the Defendant's, Republic of Haiti, property .... 


The action was subsequently dismissed on the ground of sovereign immmity 
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and the attachment was vacated. Aerotrade, Inc. v. Republic of Haiti, 
376 F. Supp. 1281 (S.D.N.Y. 1974). 


The present motion made under Fed. R. Civ. P. 65:1, seeks a 
recovery under the terms of the Bond for damages allegedly sustained 
by Haiti. The motion was referred to the Undersigned for hearing and 
disposition by the Honorable Edward Weinfeld of this Court. 

An initial issue that must be raised is the question of whose 
property was the subject of the attachment. The damages sought by Haiti 
include interest charges on overdrafts on the account of Banque at First 
National City Bank (FNCB). These interest charges resulted from the 
fact that Banque was deprived of the use of $867,000 of its funds by 
virtue of the attachment. Since interest charges are the type of 
damages recoverable under the Bond, Subin v. United States Fidelity 
& Guaranty Co., 12 App. Div. 2d 49, 208 N.Y.S. 2d 278 (lst Dep't 1960), 
Haiti may recover if the interest charges accrued on funds belonging to 
Haiti. However, there is no contention that the money which was attached 
was not Haiti's, but rather it belonged to Banque. Affidavits of 
Andre, October 31, 1973, at 4 5, July 29, 1975; Transcript p. 62. 
Therefore, Haiti may not recover for these interest charges under these 
circumstances. 

Haiti's contention that the terms of the Bond allow it to 
recover regardless of whose property was in fact attached is wholly 
untenable. No cases can be found, nor has Haiti cited to the court any 
cases supporting such a contention. On the contrary, cases which allow 
recovery to a defendant, do so on the basis of the fact that the defendant 
has been damaged by having its property attached. See, e.g., 

N.V. Transandine Handelmaatschappij v. Massachusetts Bonding & 


Insurance Co., 181 Misc., 202, 40 N.Y.S. 2d 499 (Sup. Ct. 1943) Dinnerstein 
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v. Max's Gas Station, Inc., 172 Misc. 27, 13 N.Y¥.S. 2d 1014 (Sup. Ct. 1934). 
Further analysis indicates that Haiti might still be entitled 

to recovery. If Banque and Haiti are one and the same, then even though 

the funds attached were in the account of Banque at FNCB, Haiti would 

nevertheless be affected by the attachment and damaged thereby. This 

identity of interest, however, is not borne out by the facts. Affidavits 

submitted in this case indicate that Banque is an entity separate from 


the Government of Haiti and is not an "alter ego" of the Government of 
1/ 
Haiti. Affidavit of Andre, October 31, 1973 at 4 4; Affidavit of 


Sylvain, February 28, 1974 at q¢ 2. See also Plesch_ v. Banque Nationale 
de la Republique d'Haiti, 273 App. Div. 224, 77 N.Y.S. 2d 43 (lst Dep't), 
aff'd, 296 NOY. 573, Si N.S. :2d) 106) (2948). 

There is still a third possible efrcumstance under which Haiti 
might recover under the Bond. While it was Banque's account at FNCB that 


was the subject of the attachment, as the facts now present themselves, 
2/ 
Banque was reimbursed by Haiti on July 25, 1975 for the damages sustained 


(1) In the original action, Haiti argued for dismissal on grounds of both 
sovereign immunity and lack of quasi in rem jurisdiction because Banque 
was a separate and distinct entity and the funds of Banque were attached. 
The court dismissed'on the ground of sovereign immunity, but did not deal 
with the issue of whether quasi in rem jurisdiction was in fact present. 
It seems that at this juncture, however, Haiti has attempted to take an 
inconsistent position, by arguing a "unique and complex" relationship 
between Banque and the Government of Haiti. Yet no tangible evidence 
has been set forth clarifying this relationship. Therefore, the court is 
led to conclude that whatever the precise nature of the relationship might 
be, it is not of such character as to render Banque and Haiti an identity 
for purposes of this motion. 


The court notes that this date was some fourteen months after the order of 
attachment was vacated by this court in its decision dismissing the under- 


lying action. Acrotrade, Inc. v. Republic of Haiti, 376 F. Supp. 1281 
(S.D.N.Y. 1974). 
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by Banque as a result of the interest charges. The basis of this pay- 


ment by Haiti must be determined, for if it were a legal obligation, 


this court would be free to allow recovery to Haiti under the Bond. 


However, Haiti's obligation was merely equitable. Transcript at 49. 
There was no written agreement requiring reimbursement by Haiti. Id. 
at 50. Moreover, whether this moral obligation was in any way enforce- 
able against Haiti is mere conjecture. While Banque might have gone to 
court in Haiti seeking to enforce Haiti's obligation to pay, Id. at 58, 
in the absence of an actual payment, the eventual outcome of such a 
suit need not be of concern to this court. No evidence is forthcoming 
at present to indicate any legal obligation enforceable by this court. 

A moral obligation, undertaken as here without consideration, 
cannot support a claim by Haiti for damages in the amount of Haiti's 
payment to Banque. See,e.g., Coyne v. Campbell, 11 N.Y. 2d 372, 

183 N.G. 26 691, 250 N.Y.S. 26 1 Ci962). 

The court therefore concludes that the interest charges 
sustained by Banque as a result of the attachment are not recoverable 
under the Bond by ai 

There remains for consideration the amount, if any, of Haiti's 
attorney's fees that are recoverable under the Bond. As a general rule, 
attorney's fees are recoverable in the present type of action. Maglificio 
Italiano DiZironi Incerti Valintina v. Fidelity & Deposit Co., 35 App. 
Div, 2¢ $17, 312 W.Y.8. 24:135 Clist Dep’t 1970). 
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(3) The court's decision makes it unnecessary to reach the issue of 
whether Haiti or Banque was under a duty to mitigate damages 
flowing from the attachment, and if so, to what extent. 
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Haiti is entitled to legal fees which flow naturally and proximately 


from the attachment. Plessner_ v, Continental Cas. Co., 25 Misc. 2d 


518, 82 N.Y.8. 2d 540 (Sup. Ct. 1948). Such fees inc. de, without 


question, those incurred in the actual vacation of the attachment, 


Thropp_v. Erb, 255 N.¥. 75, 174 N.E. 67 (1930). Counsel for Haiti 


has indicated that Haiti was charged at an hourly rate of $60 for his 
services. Both sides concede that this rate is reasonable. Transcript 
at 80-81. 

Counsel submits a total of 252 hours spent in the defense of 
Haiti arising from the attachment. Of these, 32 hours were spent in 
the defense of Banque from an attempt to maintain a separate action 
against Banque based on an attachment. Supplemental Affidavit of Lowen- 
feld, November 19, 1975; Transcript at 81-82. These hours are not the 
proximate result of the attachment - the defense of Banque is not the 
def- » of Haiti. In addition, three hours spent concerning the suspension 
o United States' foreign assistante to Haiti clearly are independent 
of any time spent in vacating the attachment. Transcript at 91-92. 
Finally, counsel for Haiti submits 30 hours, 20 of which were spent in 
the study of the possibilities of a plea of sovereign immunity to the 
State Department. Supplemental Affidavit of Lowenfeld, November 19, 1975; 
Transcript at 90. Aerotrade, in its Post-Hearing Reply Memorandum 
appears to challenge only these 20 hours as not recoverable. It is 
clear, however, that such a plea to the State Department was merely an 
alternative method of seeking to vacate the attachment, and therefore 
legal fees for that time are recoverable. 

Mathematical computation results in a finding that of the 
total of 252 hours, 217 hours were proximately spent in attempting to 
vacate, the attachment. At a rate of $60 per hour, this entitles Haiti 


to recover $13,020 in expended legal fees under the bond. 
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In addition to these legal fees, Haiti was also charged for 


disbursements by its counsel in the amount of $619.80. No evidence 
has been offered to indicate how much of these disbursements were rel: 
to the total of 217 hours recoverable by Haiti. Since Haiti has not 
itemized these expenses, the court finds it reasonable to assume that 
these expenses were incurred in the same ratio as were the allowabl: 
legal fees with respect to the total hours spent by Haiti's counsel. 


The court has found that 217 of the 252 hours are compensable; this i: 


a percentage of 86%. Applying this to the total of $619.80 in disburse 


ments, the court finds Haiti may recover $533.03. The total recovery 
to Haiti is thus $13,553.03. 

This total does not include the sym of $3,550 which were 
legal fees incurred in the present motion to recover under the Bon 
Such fees are not proper. Doyle v. Allstate Insurance Co., 

439, 136 N.E. 2d 484, 154 N.¥.S. 2d 10 (1956). 


Respectfully submitted, 


Ws , / 
Oty 


SOL SCHREIBER ; 
U.S. Magistrate 


New York, New York 
June 9, 1976 
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uwwaRD WEINFELD, D. J. 


Plaintiffs applied for and were granted an 


c 


5, 1973 against the funds on deposi 


he 
he 


attachment on October 


8 at the First National City Bank ("Citibank") to the credit 


of Banque Nationale de la Republique d'Haiti ("Banque") on 


the ground that Banque was wholly owned by and the alter ego 


c of Haiti ("Haiti"). Pursuan® ts 


the ;t*achment the funds were levied upon and Citibank de- 
Pp 


livered out »f Banque's account $867,000 to the United States 


Marshal; in addition, in accordance with its established pot 


s account is attached, it segregated an o. 


when a depositor’ 


run of $216,750. Thereafter, on May 24, 1974, this Court 


peated the attachment upon Haiti's plea that it was entitie 


to sovereign immunity with respect to plaintiffs‘ claim wt 


involved military procurement for Haiti's air, land and 


(1) 


forces. 


to cbtain the attachment, 


The plaintiffs, 


undertaking as required by an order ef this Court 


(2) 
of which $35,000 was ¢ 


the New York Attachment Law, 


(1) Aerotradc, Inc. Ve Republic of Haiti, 376 F. Supp. 4 


(S.D.N.Y. 1974). 
diversity. 


(2) N.Y.C.P.L.R. § 6212(b). Jurisdiction was based on 
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payment of Haiti's legal costs and damages for which plain- 


tiffs would be liable in the event the attachment were va~ 


cated. Upon Haiti's motion to enforce the terms of the under- 
taking against Hartford Accident and Indemnity Co. ("Hartford"), 
the matter was referred to Magistrate Schreiber to hear and re- 


port as to the amount due to Haiti. 


The matter is now before the Court on the report 
of the Magistrate, who recommended that Haiti was entitled 
to reimbursement in the sum of $13,553 for counsel fees and 
disbursements incurred in connection with the attachment. 
However, the Magistrate rejected Haiti's further claim for 
damages for the sum paid by it to Banque representing inter- 
est charges made against Banqu> for overdrafts on Banque's 

é 


account at Citibank on the ground that Haiti was under no 


legal obligation to reimburse Banque for the interest charges. 


The withdrawal of more than $1,000,000 from Banq e's 
account by reason of the attachment so depleted the account 
that it necessitated the issuance of overdrafts. Under a prior 
arrangement between Banque and *itibank, overdrafts were per- 
mitted but Banque was required to pay and in the instant situa- 
tion did pay interest on the overdrafts during the period the 


attachment remained in effect. Those interest charges were 42 
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direct consequence of the attachment against Haiti based 


upon plaintiffs’ claim that Banque was the alter ego of } 


The record establishes that not only did Haiti agree 
to reimburse Banque for the interest charges, but also that 
under the law of Haiti, Banque could have sued to recover such 
interest charges. The fact that Haiti's agreement to 
Banque was not in writing at the date of the attachment is 
material; there is no requirement that such obligation be 
written. So, too, it is immaterial that Banque may have a 
separate and independent claim against plaintiffs based up: 


an improper attachment of its funds. 


Since the interest charges paid by Haiti to Banaue 
were a direct consequence of the withdrawal from and the d-- 


pletion of its account by reason of the attachment against 


Haiti, Haiti is entitled to recover the sums so paid as damages 


under the terms of the undertaking in its favor. 


Haiti seeks to have the matter re-referred to the 


Magistrate on the issue of mitigation of damages. However, 


were the interest rate substantially reduced (even at six 


per cent per annum), the undertaking would still be insuffi- 


Clent £4 weak ° i g 
= mect the interest obligation over and above $23 


’ 
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the amount allowed for legal fees. Hartford's further argu- 
ment that Haiti was obliged to have effected a discharge of 
the attachment and thereby mitigated damages by giving an 
undertaking in an amount equal to the attached funds pursu- 


(3) 


ant to section 6222 of the New York Attachment Law is with- 
out substance. That section is permissive and not mandatory; 

moreover, to furnish an undertaking would require the payment 

of a premium, and in view of the amount of the claim would 


probably require the posting of a fund equal to the amount 


attached. 


Haiti is entitled to recover, in addition to the 


counsel fees, the interest it paid to Banque, but only on the 
¢ 

sum of $867,C yv and for the rioe from the date of the levy 

upon Banque's funds, that is, October 5, 1973 to June 10, 


1974, when the Marshal returned the $867,000 to Citibank. 


Judgment may be entered accordingly. 
Dated: New York, N. Y. 


July 16, 1976 EDWARD WEINFELD 
United States District Judge 


13) BYLC. PLR. 6 Sede. 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


AEROTRADE, INC., AND AEROTRADF 
INTERNATIONAL, INC. EW 


Judoment 
-against- on Motion uncer 
Rule 65.1 
REPUBLIC OF HAITI, a e 
UBL oO j mt i ete a 
> & ; : 


rf 


Defendant. 


i: ae ae 


This motion came on for hearing before the Court, Honorable 
Edward Weinfeld, District Jndge, presiding, and the issues having 
been duly heard and a decision having been duly rendered on July 
164 2976, 
It is Ordered and Adjudged 
that tne Defendant Republic of Haiti recover of the 
Respondent Hartford Accident and Indemnity Company the sum of 
$35,000, representing the full amount of the bond given by 
respondent, plus interest thereon at the rate of 6 per cent @ 
provided by law from June 11, 1974 to August 23, 1976 for 
total sum of $39,625.75. 


. ail 
Dated at New York, New York this ae day of Aug 


i ae 
Hartford Accident and Indemnity Company 
c/o Hendler & Murray, Esqs. 
15 Park Row 
New York, New York 10038 


Aerotrade, Inc., and Aerotrade International, Ine. 
c/o Regan Goldfarb Heller Wetzler & Quinn, Esqs. 
445 Park Avenue 


‘United States Court ef Anpellas 


For the Second Circuit The Reporter Co., Inc., 11 Pork Place, New Yorn, N.Y. 10007 
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Aeretrade iInc., & Aerotrade 

International Inc., 

Plaintiff 
against 
Republic of Haiti 
Defend ant-Appellee 
against 
Hartford Accident & Indemity Company \ 
Appellant ) AFFIDAVIT 
/ OF SERVICE 

On appeal froma the United States District Court 

for the Southem District of New York 


LLL LL EE ESS TE SSS SSCS SS tA RRO AR 
State or New York, 
County oF New York, ss: 


Raymond J. Braddick, agent for Hendler & Murray Esqs,. 
being duly sworn, 


deposes and says that _ he is over the age of 21 years and resides at 
Levittown, New Yor 


eS os sell 1st. day of November 1976 
ton Square Sotth New York,New York 
he yes: nee annexed Appendix 


Andreas F,. Lowenfeld Esa, 
Attorney for Defeniant-Appellee 
1,0 Washington Square South 

New York, New York 


in this action, by delivering to and leaving with said attorneys 
3 true cop ¥9 thereof. 


Deponent FrTHer Says, that he knew the person so served as aforesaid to be the 
person mentioned and described in the said action 


Deponent is not a party to the action. 


Sworn to before me, this 


ay Of ju Noveaber 


Notary Public, State of New York 
No. 4509705 
Cualified in Delaware County 
Commission Expires March 30, 1977 


